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This appeal was brought by applicants the INDEPENDENT CENTRE FOR 

THE DEVELOPMENT OF ENVIRONMENTAL RESOURCES based in Cluj-Napoca, str. 

Emil Racoviță, nr. 16, Cluj County, the AURARILOR ALBURNUS MAIOR 

ASSOCIATION, based in the commune of Roșia Montană, str. Principală, no. 299 (at 

Gruber Andrei), jud. Alba and the SAVE BUCHAREST association, with a registered office 

in Bucharest, str. Vișana nr. 3, bl. 3, sc. A, et. 6, ap. 32, sector 4, and an elected office in 

Bucharest, str. Mihail Kogălniceanu nr. 10, corp A+B, et. 1, ap. 3D, sector 5. All claimants 

use the address of Harosa & Asociații S.C.P.A., Cluj-Napoca, str. Ioan Budai Deleanu, nr. 

48, Cluj County (represented by Liviu Marius Harosa, Av.), against the judgment of 17 

September 2014 and judgment No 770 of 10 December 2020 delivered by the Court of 

Buzău, against the defendant the ALBA COUNTY DIRECTORATE FOR CULTURE 

AND NATIONAL HERITAGE based in Alba Iulia, str. Regina Maria, nr. 20, Alba County 

and the interveners, the PRO DREPTATEA association based in Roșia Montană, 306 Roșia 

Montană village, Alba County and with registered office at SCA COZMA; STOICA ȘI 

ASOCIAȚII in Bucharest, P-ța Națiunilor Unite nr. 3-5, bl. A sc. A, et. 5, ap. 37, sector 4, 

the PRO ROSIA MONTANA association based in Roșia Montană, Roșia Montană village, 

no. 554, Alba County, represented through Bica & Hulea Associated Law Firms, with 

offices in Roșia Montană, bl. 175A, sc. 2, ap. 9, Alba County/Alba Iulia, str. Teilor, nr. 4, 

jud. Alba and the FUTURE OF MINING Trade Union, with offices in Roșia Montană, 

Roșia Montană village, no. 554, jud. Alba, represented through Bica & Hulea Law Firms, 

with offices in Roșia Montană, bl. 175A, sc. 2, ap. 9, jud. Alba/Alba Iulia, str. Teilor, nr. 4, 

Alba County.  
The hearing was held on 26 January 2022 with the proceedings being 

recorded as closed on that date, which forms an integral part when the court, to give all 

parties the opportunity to submit written submissions and in need of time to study the 

documents and papers in the case, adjourned the hearing to 2 February 2022, 9 February 
2022, 16 February 2022, when it delivered the following decision: 

 

 the COURT 

 

Deliberating the present appeal, finds as follows:  
The application filed on 23.09.2011 and registered at the Cluj Court under 

no. 8243/117/2011, the plaintiffs Independent Centre for the Development of Environmental 

Resources, the Aurarilor Alburnus Maior association and the Save Bucharest association 

requested, in contradiction with the defendant the Alba County Directorate for Culture and 

National Heritage, the annulment in its entirety of the administrative act Archaeological 

Discharge Certificate no. 9 of 14.07.2011 as being unfounded and unlawful (files 2-22 Vol. I 

Cluj Court). 

In support of their application, the applicants showed that the Cârnic Massif 

Perimeter, situated in Roșia Montana, Alba County, has been protected since 2000 as an 

area of heritage value with archaeological finds, given that the existence of Roman mining 

galleries in this area, the Roman galleries of gold mining operations (Comuna Rosia 

Montana, Village Rosia Montana, Alba County) are mentioned in Annex III of Law 5/2000. 
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According to Art. 5, this annex lists cultural heritage values of national interest. The 

galleries of the Cârnic Massif are heritage values of industrial architecture, communication 

routes. 

Archaeological research carried out in the Cârnic Massif was started in 2001 

as archaeological rescue research, as defined in art. 2 lit. c of OG 43/2000 in force at that 

time. 

Within the Alburnus Maior research programme, archaeological research was 

carried out by a team of Romanian, French and German archaeologists, coordinated by Dr 

Beatrice Cauuet. In the report on the "Topographical, archaeological and geological study of 

the mining remains", carried out under the coordination of Dr Cauuet, it was noted that 

"after five years of research, Roșia Montana appears to be one of the largest centres of the 

Roman world" and it was proposed to preserve the existing values, through restoration 

works, in situ conservation works of the remarkable area for the mining remains and their 

arrangement to be visited by the public. It was also stated that the remains found are 

"extraordinary and impressive due to their large dimensions." 

The applicants stated that the report referred to the reasonableness of the 

selection of outstanding areas to be preserved in situ, without, however, drawing any 

decisive conclusions regarding the administrative decisions to be taken by the competent 

authorities in respect of each sector of the Cârnic Massif subject to research by the team of 

archaeologists. 

They also pointed out that the perimeter of the Cârnic Massif, except for the 

Cârnic East - Piatra Corbului sector, was initially discharged from an archaeological point of 

view via Certificate 4/2004. This certificate was issued by the Ministry of Culture and 

Religious Affairs-Directorate of Historical Monuments and Museums based on a positive 

opinion from the National Archaeological Commission on 19 December 2003. With 

Certificate 4/2004, the underground sector of the Cârnic Massif was archaeologically 

discharged over the perimeter identified with STEREO 70 coordinates, except for the Cârnic 

East-Piatra Corbului sector, proposed for in situ preservation as marked via STEREO 70 

coordinates.  

With Decision No 157/F/CA-Fisc of 26 November 2007, the Court of Appeal 

of Brasov annulled the archaeological discharge certificate for the Cârnic Massif, upholding 

that it was unlawful.  

With Decision No 4607 of 9 December 2008, the High Court of Cassation 

and Justice dismissed the appeal against the judgment, upholding it in its entirety. 

With Order no. 2.361/2010 to amend Annex no. 1 of the Order of the 

Minister of Culture and Religious Affairs no. 2.314/2004 with regards to approving the 

updated List of Historical Monuments and the List of Disappeared Historical Monuments, 

the Ministry of Culture and National Cultural Heritage updated the National List of 

Classified Monuments. According to Law 422/2001 on the protection of historical 

monuments, art. 22, (1) the List of Historical Monuments includes historical monuments 

classified in group A or B. 

In the new list of historical monuments, the "Galleries of the Cârnic Massif", 

in Roșia Montana village, Roșia Montana Commune dating from Roman, medieval to 

modern times are listed under no.146 with Code AB-I-s-A-20329. 

The claimants pointed out that the Cârnic Massif via Order No 2.361/2010, 

obtained a new legal status of protection: all the galleries in the Cârnic Massif, regardless of 

their dating - Roman, medieval, or modern - are classified as class A historical monuments. 

The category of historic monument listed in LMI 2010 is a site, therefore an ensemble. 

They considered that the legal provisions of Governmental Order (G.O.) no. 

43/2000 thus became applicable through the protection of areas with known and researched 

heritage, which in turn refer to the legal provisions on the protection of historical 

monuments.  

Next, the claimants presented the legal regulations they considered to be 

relevant to the protection of archaeological heritage and historical monuments. 

They reproduced the provisions of Article 2(1)(h) and Article 2(1)(b) of G.O. 

No 43/2000. 
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They showed that, according to Article 5(4), the regime for the protection of 

areas with an archaeological potential both known and researched is governed by the 

legislation on the protection of historic monuments and movable property that form part of 

the national cultural heritage. 

According to Law No 422/2001 on the protection of historical monuments, 

para. 2 of art. 1, the status of historic monument is conferred by classifying these real estate 

properties according to the procedure laid down in this law. For each historic monument a 

protection zone is established, ensuring the integrated conservation of the historic monument 

and its built or natural setting. 

The categories of historic monuments are set out in Article 3 of Law No 

422/2001, being a monument, an ensemble, or a site. Historic monuments classified in group 

A are historic monuments of national and universal value (L. 422/2001, art. 8) 

Applicants pointed out that the provisions of the Law No 6/2008 on the legal 

regime of technical and industrial heritage regulating the general legal regime of technical 

and industrial heritage, are also applicable. Technical and industrial heritage may include 

areas of exploitation and processing of underground or surface natural resources - mines, 

pits, hydro-energy installations, and the like (Article 3(c)); industrial cultural landscapes, on 

a limited area, representing those natural or urban territories in which the essential 

components of the production process of one or more industrial activities are preserved 

(Article 3(f)). Interventions on listed technical and industrial heritage assets may be carried 

out only if their historical integrity or authenticity is not affected (Art. 6(1)). 

G.O. no. 43/2000 states that an archaeological discharge is the procedure 

confirming that a site where archaeological heritage has been identified can be returned to 

normal human activities (art. 5 para. 2). The archaeological discharge procedure must be 

preceded by an archaeological survey of the site/assembly/monument based on a project 

approved by the National Archaeological Commission (Article 2(6)) and materialised via an 

archaeological report drawn up in accordance with the standards in force (Article 2(12)). 

The basis for determining the legal status of protection of archaeological finds or, where 

appropriate, the discharge of the archaeological burden of the area is the evaluation of the 

results of the archaeological research (Article 2(12)). 

According to the "Archaeological Standards and Procedures", approved by 

the Order of the Minister of Culture and Religious Affairs no. 2392/06.09.2004  - Section on 

theoretical Evaluation - the theoretical evaluation will determine, as far as possible, from 

various sources of existing documentation, the nature of the archaeological potential of a 

given area, using all specific methods, techniques and specific practices considered 

necessary to obtain a maximum amount of information on the affected area. These will 

respect the rules established by the Romanian Archaeological Excavation Regulations and 

the principles of the Romanian Archaeologists' Code of Ethics, as well as all other legal 

rules in force. 

Applicants pointed out that, according to the same archaeological standards 

and procedures, the purpose of theoretical evaluation is to collect information about the 

archaeological potential of a delimited area or site (including its presence or absence, 

character, spatial distribution, dating, integrity, state of preservation and relative quality) to 

evaluate it in context, in view to: formulate a strategy to assure the recording, conservation, 

restoration or management of that respective archaeological resource; formulate a strategy 

for future research, intrusive/destructive, if the character or value of the archaeological 

potential is not sufficiently known to allow an immediate decision; formulate proposals for 

further research as part of an archaeological research project. 

Romania’s Code of Ethics for Archaeologists stipulates that an archaeologist 

is responsible for ensuring, as far as possible, the conservation of archaeological heritage 

(2.1.3). 

Applicants stated that the Methodology for the implementation of the 

archaeological clearance procedure, approved by Order of the Ministry of Culture and 

Religious Affairs No 2518 on 4 September 2007, sets out detailed procedural steps to follow 

and the documentation required at each stage in view of issuing an archaeological discharge 

certificate. The applicant-claimants referred to Art. 3, art. 5, art. 6. The carrying out of 
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preventive archaeological research as provided via art. 12 (corroborated with art. 3 (3) of 

O.G. no. 43/2000), art. 16, art. 22, art. 24, art. 19.  
Claimants stated that on 14 July 2011, the defendant namely the Alba County 

Directorate for Culture, Religious Affairs and National Cultural Heritage issued Certificate 

9/2011 which discharged the entire area of the Cârnic Massif; except for Piatra Corbului. 

They pointed out that the documentation on which the archaeological 

discharge certificate was based included the following: 

- Preventive Archaeological Research Report - Cârnic Massif, for the period 
1999-2000, 2002-2006, elaborated by the research team formed by: Ms Beatrice Cauuet (Mission 

leader, Researcher at CNRS, TRACES-UMR 5608, University Toulouse 2, Le Mirail, France), Mr 
Bruno Ancei (Exploration team leader, Curator, CCSTI, L‘Argentiere-la-Bessee, France; TRACES 
Research Associate - University Toulouse 2 Le Mirail, France), Mr Antoine Constans (Infographer, 
Research Associate University Toulouse 2 Le Mirail, France); Mr. Calin Tamas (Geology 

Assistant, Responsible for the Geology Field Team, Babes-Bolyai University, Faculty of Biology-
Geology, Cluj-Napoca, Romania; Research Associate, Toulouse 2 Le Mirail University, France); 

Mr. Christian Vialaron (Archaeologist, Research Associate, TRACES, Toulouse 2 Le Mirail 
University, France); Mr. Paul Damian (Scientific Responsible of the Alburnus Maior National 

Sequence Programme) comprising Vol. 1 - Full text; Exploration illustrations; Geological 

illustrations; Vol. 2 Archaeological illustrations; 

- Technical documentation for the identification of the investigated 

archaeological site, object of the "Preventive Archaeological Research Report - Cârnic Massif, 

for the period 1999-2000, 2002-2006" 

- Oxford Archaeology report on the Rosia Montana Mining Project: 

'Environmental report analysis of the processes and procedure in surface archaeology' 

- Technical project of the Rosia Montana mining objective 

- Letter MCC-DGPCN No 610 of 28.06.2010. 

Regarding the illegality of the archaeological discharge certificate 9/2011, challenged 

in the present case, the claimants pointed out that it relates to the timing of the archaeological 

survey of the Cârnic Massif. After the completion of the research and the drawing up of the 

Final Summary Document in 2009, a new list of historic monuments approved by Order 

2361/2010 came into force, meaning that the investor should have obtained a new urban 

planning certificate listing the Roman, medieval, and modern galleries in the Cârnic Massif as 

a historic monument, with the scope of obtaining the opinion of the Ministry. However, 

RMGC's urban planning certificate contains only the historical monuments listed in the 2004 

List of Historical Monuments, approved by Order of the Ministry of Culture and Religious 

Affairs No 2182/2005. That list contained only one listed historic monument in the Cârnic 

Massif - the Roman galleries of the Cârnic Massif, point Piatra Corbului, village Roșia 

Montana, commune Roșia Montana, Roman era (LMI 2004 Code: AB - I - s - A-20329).  
Applicants thus claimed that the archaeological research on which the Final 

Report was issued was not based on the Group A monument classification status of the 
galleries of the Cârnic Massif, and was not started, carried out and approved under the 

conditions and in the stages described.  
Archaeological discharge certificate No 9/2011 had already been challenged by 

the applicants on the grounds of illegality because it was issued covering an area that had not 
been exhaustively surveyed from an archaeological point of view. 

In this regard, they argued that the modern works in the Cârnic Massif had not 
been the objective of preventive archaeological research of the Cârnic Massif and no 
exhaustive research was undertaken, quoting in support of this argument excerpts from 
Volume 1 of the Report, Technical Sheet of the Preventive Archaeological Research, item 15 
and from the work "Expertise Exploration and Exploratory Topographical Surveys".   

The claimants also stated that the Report also states that the modern works in 
the Cârnic Massif have not even been dated with certainty, quoting a fragment of the same 

Technical Data Sheet.  
They also referred to the mining works of the Renaissance era, again quoting 

from the same Technical Sheet. 
The applicant-claimant stated that at the end of the document entitled 

‘Technical File of the Archaeological Survey’ it is mentioned that the programme of 
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preventive archaeological excavations that had been safely carried out in the Cârnic Massif, 
has been completed. 

The Final Report in volume 2 shows that an exploration and a topography of 
certain levels and galleries dating from modern times had been made, graphically illustrated in 
sectors of the massif, as several sightings of modern elements in ancient galleries had been 
described – such as walls resumed by explosives, explosive holes, reinforcements, and modern 
security reinforcements. 

Map 1 a.) is extremely relevant as it refers to modern areas as explored and 
surveyed areas but only the ancient works are referred to as researched areas. According to 
maps 2 and 3 all the mining galleries of the Cârnic Massif, except for the ancient galleries in 
Sectors C 11 and 12 in the Piatra Corbului area, have been proposed for archaeological 
clearance. 

The claimants concluded that no effective, comprehensive survey of the modern 

mining galleries classified as historical monuments in the Cârnic Massif has been undertaken. 
A second aspect invoked by the applicant-claimants in support of the illegality 

of Archaeological Discharge Certificate No 9/2011 was their contention that the report stated 
that vast areas of Roman mine workings had not been investigated on the grounds that they 
would not be affected by the proposed open-cast mine; that they were situated outside of the 
proposed mining perimeter or for reasons generically referred to as 'security', but were 
nevertheless discharged (of archaeological burden). It is not certain that the ancient mining 
galleries have been fully investigated; only that they have been fully explored and surveyed. 

The final report describes in detail the state of the research and its results in the 
year 2006: "Since 2002, the excavations have been concentrated in the southern part of the 
Cârnic massif, a perimeter in which most of the works dating from the ancient period or the 
Renaissance period, from the 15th to the 16th to the 17th centuries, are found (Map 1, fig. 
129). In 2002, the excavations advanced significantly towards the centre of the Cârnic massif 

in eight different sectors. In 2003 the systematic investigation of the southern slope was 
carried out, accompanied by topographic surveys of the ancient networks, and works 
encountered. The archaeological exploration and excavations focused on a large complex of 
ancient mining networks, called the Great Network. This consists of seven sets of underground 
mine workings, Cârnic 1-2-3-4-8-9-10, tiered on the southern slope and linked together by 
horizontal galleries or inclined connecting planes. 

[...] The geological and metallogenic study of the mining workings in the Great 
Network has also been completed. In addition, between 2004 and 2006 the Cârnic 4, Cârnic 9 
and Cârnic 10 sectors were topographed and digitalised. Moreover, both the exploration and 
the topographic survey of the eastern part of the Piatra Corbului sector could be completed 
and finalized in the same period. Between 2004 and 2006, the research and surveys were 
completed with the support of a team of Romanian workers, who prepared the ground at 
several points for the French team. In another order of ideas, the topographic study of the 
ancient mining networks in the Cârnic Massif is currently completed, as well as their three-

dimensional representation, which now allows the virtual 3D animated exploration of the 
Massif. 

The various investigations and underground topographic surveys were 
completed in 2006 with the completion of surveys in the last five important sectors of Cârnic 1, 
Cârnic 3, Cârnic 9 and Cârnic 10". 

The claimants argued that the Report is explicit in this section on the selective 
manner by which the excavations were made: "On the basis of the general topographical plans 
made during the exploratory phase and following a visit to the various accessible underground 
spaces by a large team led by Beatrice Cauuet, the areas where archaeological excavations 
are to be carried out are chosen in all the ancient sectors that do not present a danger and in a 
few sectors dating from the Renaissance period (sec. 16th) and 17th-19th centuries, which are 
in a state of preservation and contain remains of archaeological interest. Excavations and 
archaeological study have focused mainly on ancient mine workings located in the impact area 
of the future mining project. In this way, the entire Piatra Corbului sector, located in the east 

of the Massif, has not been subject to much archaeological excavation (only in Cârnic 7, for 
example). The above-mentioned sector is in an area far away from the open pit foreseen by the 
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mine in this massif. This sector East should, under these circumstances, be preserved and 
protected if the open pit boundary ultimately remains the same as advertised." 

Thus, the applicants argued that, although it is considered that the research 
carried out in the Roman galleries was exhaustive, it is worth pointing out that the 
archaeological excavations did not extend over large areas. These, however are included in the 
area for archaeological discharge. They referred to mining networks located in the area towards 
the top of the Cârnic Massif, in an area part of the Great Network, which could not be accessed 
for reasons of researchers' safety (the galleries of the Cârnic 4 network - the middle and upper 
section, the lower C4 being investigated, Cârnic 8 and Cârnic 15). 

They pointed out that for many further sectors that had been archaeologically 
discharged (sectors 16-25) the report contains only sketchy references (in the section of the 
report of "Ancient works raised topographically detailed", page 45-47), does not indicate 
security reasons or any other reasons beyond the researchers' control why these galleries were 

not investigated. They showed however, that these too had been proposed for archaeological 
discharge. None of the other studies that are part of the Report contain any information about 
these sectors (plans, maps, photographs, descriptions), and there is no reference to them in 
Volume II of the archaeological illustrations, as there are for other sectors: overview plan, 
detail plan of the mining sites, longitudinal, cross, and stratigraphic sections of the sites, 
photographs inside the galleries. These sectors appear only delineated on the maps of Volume 
II of the Archaeological Report as part of the proposed area for archaeological discharge. 

They also showed that a group of ancient galleries, located in the northern part 
of the massif, included in an archaeologically discharged area that was not excavated because 
of "security reasons" (pp. 39-41), stating that these reasons did not allow either their 
topographical survey or their archaeological excavation. 

The claimants thus concluded that the archaeological discharge certificate 
9/2011 was issued over huge unexcavated areas, which is strictly prohibited according to legal 

provisions; arguing that whatever the reasons that prevented their archaeological investigation, 
the galleries in question should not have been discharged. According to the Archaeological 
Standards and Procedures, Theoretical Evaluation section, these areas should have been 
proposed as areas where the character or value of the archaeological potential is not 
sufficiently known to allow an immediate decision and a strategy for future research should 
have been formulated. 

A further reason of illegality of the Certificate of archaeological discharge No 
9/2011 invoked by the applicants was that it also discharges an area which the Final Report 
indicates has been investigated and proposed for in situ conservation; namely the Cârnic 7 
sector. On pages 166-167 the Final Report states that "this area of the Cârnic Massif, also 
known as Piatra Corbului, was proposed for protection and development for the purpose of 
museum enhancement. The area is currently classified in the list of historical monuments (LMI 
2004-code: AB-I-s-A-20329)". 

In Maps 2 and 3 of Volume 2 Archaeological Illustrations of the Final Report, 

which delineate the area proposed for in situ conservation, the Cârnic 7 sector, except for a tiny 
portion, lies outside the area proposed for in situ conservation; a portion of it falls within the 
protection zone of the in-situ conservation area, and another portion lies within the area 
proposed for archaeological discharge. 

The illegality of Archaeological Discharge Certificate 9/2011 was also invoked 
by the applicants in view of an erroneous assessment of the area proposed for in situ 
conservation and the areas proposed for discharge. 

In this regard, they pointed out that the last section of the Final Report, entitled 
"Conclusions and updated assessment of the archaeological mining research" (pages 206-215) 
contains a series of conclusions on the types of major ancient workings in the Cârnic Massif, 
the particularities of the different mining sectors, prospects for the enhancement of the mining 
remains at Roșia Montana, the state of conservation of the mining remains in the Cârnic 
Massif, as well as proposals for a site museum that could be implemented at Roșia Montana. 

They pointed out that the results of archaeological research do not show an 

absence of archaeological potential (scientific) but, on the contrary, is presented as an 
important site, like some internationally recognized sites of universal value, such as Las 
Medulas, inscribed on the World Heritage List. However, the criteria used for the selection of 
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the areas for in situ conservation and discharge are loosely described without any reference to a 
set of nationally and internationally accepted standards of practice for architectural and site 
conservation. 

In this regard, they pointed out that the areas proposed for archaeological 
discharge are those in a poorer state of conservation than those proposed for in situ 
conservation. They consider this criterion as unlawful in relation to the protection status of all 
the mining galleries in the Cârnic Massif being classified historical monuments and to the 
specific provisions of Law 422/2001 on the protection of historical monuments, art. 9, 
according to which "historical monuments are protected regardless of their ownership or state 
of conservation." 

The claimants also pointed out that no archaeological research has been carried 
out in the Piatra Corbului area to prove that the sector is "less affected by recent mining 
works." 

They also argued that the damage to the ancient workings by the continuation of 
mining in later periods (medieval and modern) adds value to this mining system rather than 
reducing its value, claiming that this is also the reason why all the mining galleries in the 
Cârnic Massif were classified as historical monuments. The Roșia Montana mining site is one 
of the richest in historical stratification in the world, the claimants referring to the International 
Charter for the Conservation and Restoration of Monuments and Sites (Venice Charter, 1964), 
art 11. 

They pointed out that stylistic unity is a concept disapproved by the Venice 
Charter and among restoration practice. Stylistic unity is antiquated and today is considered 
harmful and destructive. They thus pointed out that the Final Report's assessments of the 
damage to the Roman galleries by later stages and thus the reduction of their historical value 
are unacceptable, unprofessional, and unscientific. 

Regarding the degree of repetitiveness as a criterion for selecting areas 

proposed for discharge, the claimants pointed out that the same report indicates, in its opening 
part, that no archaeological research has been carried out in the Piatra Corbului area to 
highlight exactly the type of existing ancient works, pointing out that it is acknowledged that 
dozens of monuments find their value precisely in the attribute of "repetitiveness." 

They also pointed out that the very use of the term "repetitiveness" goes beyond 
the framework of a scientific and professional analysis. 

On the other hand, they showed that the process of repetition of elements with 
identical or similar characteristics is an attribute of most human creations, exemplified by the 
Egyptian brick and hypostyle halls, the Ionic temples with their multitude of columns, the 
Egyptian temples at Karnak, the "infinite streets" of Roman cities, the Cistern of Binbirdirek in 
Constantinople etc. 

They highlighted that the criterion public accessibility of the areas selected for 
conservation is invoked to differentiate them in value from the areas proposed for discharge. 

In countering this claim, the applicants pointed out that the ultimate purpose of 

protecting archaeological remains is not restoration with a view to public access, referring also 
to the considerations of the Court of Appeal of Brasov in decision No 157/F/CA-Fisc of 
26.11.2007. 

They stated that there exists no relationship between the need for protection and 
the costs involved, referring to the same judgment of the Court of Appeal of Brasov. 

They stated that there are countless monuments that are not accessible to the 
public for conservation or security reasons, such as the caves of Lascaux and Altamira, or the 
Skyscraper Glacier, which can only be visited in a small part. 

It was pointed out in the action that there is insufficient archaeological 
argument, information and data assessed through exhaustive research to prove that the Piatra 
Corbului area proposed for in situ conservation is more significant and important than the area 
proposed for archaeological discharge. 

In this regard, they pointed out that, according to the Final Report, the area 
proposed for conservation - Cârnic 7, 11 and 12 has not been the subject of archaeological 

excavations, but only of exploration and topographical surveying. 
Regarding sectors Cârnic 11 and 12, proposed for in situ conservation, the 

applicants pointed out that there is no information (plans, maps, photographs, descriptions) in 
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the studies forming the final report, namely the Geological Study of the Ancient Mining Works 
in the Cârnic Massif, Synthesis document 1999-2000, 2002-2006 (field research) page 62-105 
and the study Preventive archaeological research in the Cârnic Massif 1999,2000, 2002-2006, 
Topographic detail surveys - 3D modelling, Multidisciplinary research 2007-2009, page 111-
182. 

The area proposed for in-situ preservation has not been the subject of exhaustive 
research to prove that the mining galleries in this sector are less disfigured by modern 
workings; that they have a less marked repetitive character than the galleries in the central-
southern part of the Massif proposed for discharge/clearance and, finally, that they have a 
greater historical value than those discharged. The ultimate criterion for the selection of the 
area was their location outside of the proposed mining perimeter. 

In conclusion, the claimants argued that the choice of the area for in situ 
conservation and the areas for archaeological discharge was made to help enable the mine 

proposal. Therefore, the archaeologically discharged areas are situated within the perimeter of 
the open pit and the area for preservation is situated outside of the open pit perimeter. The 
decision for the archaeological discharge was not based on the criterion of the intrinsic 
archaeological and historical value of the Roman, medieval, and modern mining galleries in 
the Cârnic Massif. 

A final argument of the claimants in support of the illegality of the 
archaeological discharge Certificate 9/2011 relates to the attestation of the archaeologists who 
undertook the research of the Cârnic Massif. 

In this regard, the applicants pointed out that, in accordance with Article 3(3) of 
GC 43/2000, archaeological research is carried out by specialist staff certified and registered in 
the Register of Archaeologists, in accordance with the provisions of the Regulation on 
archaeological excavations in Romania. 

The applicants pointed out that some of the authors of the Final Report, who 

carried out the preventive archaeological survey of the Cârnic Massif, namely from the 
Archaeology and History Unit in Toulouse, did not meet the legal requirements. Thus, the 
registration of Dr. Beatrice Cauuet (head of the mission, CNRS researcher, UMR 5608) in the 
Romanian Register of Archaeologists dates to February 2011, the specialisation of Bruno 
Ancel, Antoine Constans and Calin Tamas is not that of archaeologists, and Christian Vialaron 
is not registered in the Romanian Register of Archaeologists. 

In addition to the Final Report, the basis for issuing archaeological discharge 
Certificate 9/2011 was the Oxford Archaeology Report on the Rosia Montana Mining Project 
entitled "Environmental report analysis of processes and procedure in surface archaeology." 
References to this report are made in the Final Report on page 214, with the applicants arguing 
that the Oxford Archaeology Unit is not a body of experts meeting the conditions for carrying 
out archaeological research in Romania. Nor does it have the certification to carry out 
environmental impact analysis studies. The Oxford Archaeology Unit would not have been 
able to draw up the documentation on which to base an administrative decision if 

archaeological discharge.  
They also pointed out that the title of the report ("Analysis of the environmental 

report on the processes and procedure of surface archaeology") seems to refer to the evaluation 
of surface archaeological investigations, far from the character of underground archaeological 
investigations undertaken in the Cârnic Massif. 

In law, the action was based on the provisions of Article 8 in conjunction with 
Article 2 j) of Law 554/2004, modified and republished as well as Article 5 and Annex III of 
Law 5/2000 art. lit c), h), j) and Art. 5 paragraph 4 of G.O. 43/2000 amended and 
supplemented by Law No 462/2003, Order of the Minister of Culture and Religious Affairs No 
2361/2010, Order of the Minister of Culture and Religious Affairs No 2392/2004, Law No 
422/2001, Law No 6/2008. 

To substantiate their claims, the claimants requested the submission of 
documentary evidence, obliging the defendant to submit all the documentation on which the 
archaeological discharge certificate No 9/2011 was based, and any other evidence necessary 

for a fair resolution of the case. 
They submitted photocopies of documents for the case file (pages 23-45 Vol. I 

The Cluj Court). 
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The defendant County Directorate for Culture and National Heritage - Alba 
submitted a statement of defence, through which it sought dismissal of the case arguing that the 
claims brought by the applicants are unfounded and are ordered to pay the costs of the 
proceedings (pages 59-67 Vol. I of the Court of Cluj), arguing, in essence, as follows: 

The Cârnic Massif was subject of preventive archaeological investigation 
between 2000 and 2006, which was completed by a report signed by the research team. 

This report, entitled "Preventive Archaeological Research Report - Cârnic 
Massif, for the period 1999 - 2000, 2002 - 2006" ("Report"), was analysed and approved at the 
meeting of the National Archaeological Commission on 12.07.2011. Following this analysis, 
the National Archaeological Commission proposed the granting of an archaeological discharge 
certificate for the area identified via the Stereo 70 coordinates. 

On 28.06.2010, Roșia Montană Gold Corporation S.A. applied for the issuance 
of an archaeological discharge certificate for the Cârnic Massif from the defendant. 

On 14.07.2011, it issued Archaeological Discharge Certificate no. 9/2011 
("Certificate no. 9/2011") for "Preventive archaeological research - Rosia Montana Commune, 
Alba County, Rosia Montana Mining Sector - Cârnic Massif". 

Regarding the applicants' arguments, the defendant claims that they were 
unfounded. Regarding the timing of the archaeological investigation, the defendant stated that 
Certificate no. 9/2011 was issued following the analysis of all the documentation submitted by 
the investor in accordance with applicable legislation. A town planning certificate is not legally 
required for issuing an archaeological discharge certificate. 

The documentation submitted during the procedure for issuing Certificate No 
9/2011 was evaluated based on the legislation on historical monuments in force at the time of 
its issuance, including the new list of historical monuments approved by Order No 2361/2010. 

Regarding the need to obtain a new town planning certificate with an opinion 
from the Ministry of Culture and National Heritage, the defendant pointed out that the 

applicants were confusing two distinct legal procedures with two different hypotheses: (i) the 
procedure for authorising building works in areas subject to a protection regime, in which case 
the opinion of the Ministry of Culture and National Heritage is required; and (ii) the procedure 
for issuing an archaeological discharge certificate. 

In the first case, a building permit is issued in a protected area (in which case 
the Ministry's opinion is required), while the second procedure is aimed precisely at removing 
an area from such a protection status. 

Regarding the applicants' criticism of the need to start the archaeological 
research procedure based on the status of a classified historical monument, the defendant 
pointed out that provisions of Government Ordinance No 43/2000 on the protection of 
archaeological heritage and the declaration of certain archaeological sites as areas of national 
interest make it clear that, during the archaeological research procedure, the degree of 
protection afforded to the heritage is irrelevant. 

In this regard, the defendant pointed out that archaeological research cannot 

differ according to the class by which a historical monument - archaeological site is classified. 
The team of specialists exhaustively investigated all elements of archaeological value 
identified in the perimeter under investigation, in applying the specific Archaeological 
Standards and Procedures (Art. 2 para. (1) lit. (e) of G.O. No 43/2000). 

The only relevance of the class of a historic monument is provided by Art. 6 
para. (5) - para. (6) of G.O. No 43/2000, concerning the need to obtain the approval of the 
National Archaeological Commission. 

The defendant indicated that this requirement is fulfilled in the present case. 
Regarding the applicants' criticism that Certificate No 9/2011 was issued over 

an incompletely surveyed area, the defendant submitted that this is without real support. 
The analysis for the issuance of the Certificate no. 9/2011 included verifying 

conformity of the archaeological research with relevant legislation, the National 
Archaeological Standards and Procedures (approved by the Order of the Minister of Culture 
2392/2004) and the Regulation for the organization of archaeological excavations in Romania 

(Order of the Minister of Culture 2017/2000).  
From the scientific and technical evaluation of all the documentation submitted 

by the investor, it was found that the team of archaeologists carried out a thorough and 
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complete investigation, respecting all stages of archaeological research, in accordance with 
national and international standards, procedures and legal rules. 

In this regard, the defendant pointed out that the Report contains numerous 
references to research carried out on modern galleries, and the defendant reproduced excerpts 
in support of this argument. 

The Technical Sheet, section 16-Results of the Report, certifies that "over 70 
km of underground mining workings of all ages have been explored within the Rosia Montana 
site, three quarters of which in the Cârnic and Cetate massifs. In the Cârnic massif, through the 
access facilitated by the recent galleries (20th century), it has been possible to recognize over 
12 km of modern mining workings, almost 100m of workings dating back to the 16th century 
(dug with tools) and almost 4 km of ancient mining workings (opened with tools or by fire 
technique). The so-called modern mine workings that were opened by blasting are dated 
between the 17th and early 20th centuries. It should be noted that several such galleries are 

equipped with wooden raceways, better or worse preserved. Several small sites dating from the 
15th to the 17th centuries, opened by means of tools before the introduction of explosive 
blasting in mining towards the end of the 17th century, have also been studied." 

Regarding the applicants' claims that large areas of Roman mining works were 
not investigated on the grounds that they would not be affected by the proposed pit, that they 
were outside the proposed mining perimeter or for reasons generically referred to as 'safety', 
the defendant pointed out that the limits of archaeological investigation, indicated in the very 
documentation submitted by the investor, had also been analysed in the context of issuing 
Certificate No 9/2011. They were in conformity and objectively justified. Respecting the rule 
that safety of the research team takes priority over any issues of archaeological interest, the 
documentation submitted by the investor revealed that, although the best techniques were used, 
certain areas are and remained inaccessible for security reasons. 

Areas inaccessible for security reasons are an objective limitation inherent to 

mining archaeology. The non-selection of such areas is not a discretionary choice of the 
coordinator of the archaeological team but is the result of a legal obligation to ensure, as a 
priority, the physical integrity and health of its members, reproducing the provisions of Article 
3.3.12 of Chapter 3 (Archaeological Excavation) of the Archaeological Standards and 
Procedures. 

The defendant pointed out that Romanian law did not impose an obligation to 
carry out archaeological research over the entire perimeter, independently of compliance with 
any safety rules, as a prerequisite for the issuance of an archaeological discharge certificate. In 
this regard, the text of Art. 2 para. (5) of G.O. 43/2000 states that the purpose of the 
preliminary investigation procedure is to obtain "maximum information on the archaeological 
heritage of the area investigated." The legal interpretation of the qualification contained in this 
text makes it clear that the discharge imposes as a prerequisite to obtain all the information 
possible under the objective conditions given by the site in question. 

Regarding the applicants' claims that the certificate also discharges an area 

which the Final Report indicates was investigated and proposed for in-situ preservation, the 
defendant submitted that they are without foundation. The technical documentation on which 
Certificate No 9/2011 was based is unequivocal regarding the recommendations of the team of 
experts as to which areas can be returned to human activity through archaeological discharge, 
which areas should be preserved in situ and which areas should be protected (pp. 218-223 of 
the Report). These proposals were approved by the National Archaeological Commission and 
were accepted by the issuer of Certificate No 9/2011. 

The report clearly delineates, by STEREO 70 coordinates, the Piatra Corbului 
area proposed for in situ conservation, these coordinates being accepted and included in 
Certificate No 9/2011. Therefore, no inconsistency between the proposals of the Report and the 
content of Certificate No 9/2011 can be claimed. 

Regarding the selection of the areas proposed for in situ conservation and those 
proposed for archaeological discharge, the defendant pointed out that the claimants' allegations 
were beyond the control of a court hearing an administrative action. The only public authority 

with the right to approve or reject the conclusions of a preliminary archaeological survey report 
is defined in Art. 6 para. (5) of G.O. No 43/2000 as the National Archaeological Commission. 
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This body is required to carry out a scientific evaluation of the archaeological 
research report, based on the expert assessments made by its members, who have a wealth of 
expertise in the field. 

However, in the field of assessing the scientific appropriateness of issuing such 
an assessment, the decision of the public authorities cannot be censured by a court of law, the 
defendant referring to case-law of the Supreme Court (High Court of Cassation and Justice, 
Administrative and Fiscal Division, Decision No 1941/25.05.2006; High Court of Cassation 
and Justice, Administrative and Fiscal Division, Decision No 585/15.02.2008). 

The defendant also pointed out that the applicants' claims are unfounded 
because: 

*The classification of the Massif Cârnic galleries as a class A historical 
monument does not represent a legal obstacle per se for the archaeological discharge 

procedure. On the contrary, the discharge of an archaeological burden is one of the cases 

recognised by the law triggering the declassification procedure (Art. 19 para. (3) of Law 
422/2001 on the protection of historical monuments). The establishment of the protection 

regime of a historic monument is intended to create the legal framework for the 
preservation of a historic monument. It does not prevent, but, on the contrary, requires 

archaeological research to be carried out. The role of archaeological research described in 
the report is precisely to identify and assess the condition and value of this archaeological 

heritage, and the completion of the research leads to recommendations for the protection 
and enhancement of the identified archaeological heritage or for the return of the land to 

normal human activities that is no longer of archaeological interest. This is exactly the 

procedure followed in the case under analysis and completed by issuing Certificate No 
9/2011. 

*Those who drafted the Report have correctly used the criteria for 
establishing the delineation between the proposed conservation area and the area to be 

discharged. The applicants' counterarguments demonstrate a lack of experience in the field, 
including their truncated quotation of some aspects contained in the Report. 

The stylistic variety of different historical periods merged into the same area 
is protected by the International Charter for the Conservation and Restoration of 

Monuments and Sites (Venice Charter, 1964), but this should not be confused with the 

process of degradation/destruction of an ancient heritage value in subsequent periods. Not 
every blasting in the 19th or 20th century gives rise to an archaeological treasure. 

Contemporary reworking of ancient galleries has led to physical destruction (through 
systematic industrial exploitation of the same gold deposits), reducing, or cancelling any 

heritage value. 
Regarding the criterion of repetitiveness, the comparisons made by the 

applicants in respect of several monument buildings are invalid. In the case of a mining 
operation, the scientific component is not revealed by the architectural aesthetics but by the 

techniques used in different periods for that mining work. Thus, the cultural heritage of the 
area is thoroughly exploited through the conservation of the area proposed in the Report. 

*The discharge of an archaeological area for the purpose of carrying out an 

investment is a hypothesis expressly allowed by the legislator as it is directly apparent 
from the content of Article 7 letter a) of G.O. no. 43/2000. 

Regarding the applicants' allegations that some of the authors of the Report were 
not certified and registered in the Register of Archaeologists, the defendant stated that the 

research was carried out by a team of archaeologists made up of Romanian and foreign 
archaeologists, in accordance with the archaeological research permits issued in compliance 

with the legal provisions. It was carried out, in partnership, by the Unit of Archaeology and 
History of Toulouse, the Research branch - University of Toulouse le Mirail, the National 

Museum of Romanian History, "Babeș-Bolyai" University - Faculty of Biology and Geology, 

the Museum of Dacian and Roman Civilization, the Technical University of Munich, 
Germany (UTM). The research was based on the opinions issued in accordance with the legal 

provisions in force and was led, as scientific officers, by Dr. Paul Damian, representative of 
the National Museum of Romanian History and Mrs. Beatrice Cauuet, representative of the 

University of Archaeology and History of Toulouse. 
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Article 6 para. (3) of G.O. No 43/2000 expressly allows for the co-optation of 

external specialists in research procedures. In view of the complexity of the mining 
archaeology work involved in the preventive research and the need for advanced expertise in 

a field that is little developed in Romania, the call for cooperation with the specialist 
university institution in Toulouse was fully justified. 

The French research team obtained from the Ministry of Culture, for the duration 
of the work, nominal excavation authorizations for each of its members (under art. 12 d) - 

former art. 10 d) - of G.O. No 43/2000), and the team coordinated by Dr. Beatrice Cauuet is 

free to carry out unrestricted archaeological research in Romania, which cannot be restricted 
by law by any means (art. 16(3) of G.O. no. 49/2009 on the freedom of establishment of 

service providers and the freedom to provide services in Romania). 
In law, the defendant relied on the provisions of Article 2(2)(b) of Regulation No 

40/94. (3) of Law 422/2001 and the other legal provisions cited in the statement of defence. 
In support of the defence, the defendant requested that evidence be adduced in the 

form of documents and witnesses, as well as any other evidence whose usefulness, relevance 
and conclusiveness would emerge from the debates. 

S.C. ROȘIA MONTANĂ GOLD CORPORATION S.A. filed an application for 

ancillary intervention in favour of the defendant, the Alba County Directorate for Culture and 
National Heritage, by which it requested that the application for ancillary intervention be 

admitted in principle and as regards the claimants' application, that the application for 
annulment of the archaeological clearance certificate no. 9/14.07.2011 be dismissed as 

unfounded (files 68-80 Vol. I Cluj Court). 
In essence, regarding their application of dismissal, the intervener submitted as 

follows: 
Preventive archaeological research on the galleries of the Cârnic massif was 

undertaken between 2000 and 2006 and was completed by multidisciplinary research between 

2007 and 2009, followed by the drafting of the final synthesis report in 2009. 
It indicated that on 28.06.2010 it submitted to the defendant, the Alba County 

Directorate of Culture, a request for issuing an archaeological discharge certificate for the 
Cârnic Massif, together with related documentation. The documentation related to the 

application for the archaeological discharge certificate was examined and approved by the 
National Archaeological Commission on 12.07.2011. On 14.07.2011, the defendant, the Alba 

County Directorate of Culture, issued the contested certificate. 
The intervener pointed out that preventive archaeological investigation has as its 

object the archaeological patrimony of the area, which is the object of research, indifferently 

of its inscription into a class of historic monuments; the town planning certificate and the 
opinion of the MCPN are acts on which a building permit is issued and not preventive 

archaeological investigation, as the applicants wrongly claim. 
It considered unfounded the applicants' criticism that preventive archaeological 

research carried out on the galleries in the Cârnic massif did not consider their inclusion as 
type A historical monuments in the updated list of historical monuments approved by Order 

No 2361/2010 issued by the Minister of Culture and National Heritage. 
In this regard, the intervener argued that there is no legal provision requiring the 

resumption of archaeological research already completed if an archaeological site is granted a 

certain protection status. In view of the tempus regit actum rule, however, if archaeological 
research was to resume, there should have been an express provision to that effect. Moreover, 

the need to resume archaeological research which had already been completed because of the 
subsequent classification of sites as historical monuments would lead to absurd consequences 

which would contravene legal provisions. 
The intervener also considered unfounded the applicants' criticism that the 

documentation which had already been submitted at the date of publication of Order No 
2361/2010 could not have formed the basis for the issuance of the Certificate, since the 

mining galleries had not been investigated from the perspective of the status of class A 
historical monument, pointing out in this regard that the applicants ignore the provisions of 

OG 43/2000 relating to the purpose of archaeological research, referring to the provisions of 

Article 2 para. (1) lit.(c), Art. 2 para. (5), in relation to which the degree of protection granted 
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to archaeological heritage is indifferent, and both archaeological heritage found by chance 

and known and investigated heritage may be subject to research. 
The intervener pointed out that the modern works in the Cârnic Massif have been 

investigated, the results of which are highlighted in the Preventive Archaeological Research 
Report - Final Summary Document 2009. 

The objective of preventive archaeological research is the archaeological heritage 
of the area under investigation, invoked according to the provisions of G.O. No 43/2000. 

The intervener stated that archaeological 'research' and 'exploration' are not 

distinct methods, as claimed by the applicants. On the contrary, archaeological research, 
represents a set of measures. It includes, as appropriate, exploring the site, carrying out the 

necessary excavations for access, surveying, etc. These measures taken by the team of 
archaeologists as part of the preventive archaeological research in the Cârnic massif are 

explained at length in the Report. 
The team of archaeologists exhaustively investigated the mining galleries in the 

Cârnic massif, the result of this research being recorded in the documentation prepared, 
corresponding to the scientific value of the elements investigated, as reported in the Technical 

File item 16. In addition, maps and topographical details of the modern galleries were 

attached to the Report. Details of the survey of the mine galleries are also contained in the 
summary of the survey/diagnostic and speleological exploration undertaken by the 

archaeological team (Survey, Exploration and Topographic Surveys - Objectives and Methods 
of Investigation section of the Report). The inclusive investigation of modern works (a 

generic term for medieval and modern works used in the Report) also emerges from other 
chapters of the Report, with the intervener providing examples. 

The intervener said that the applicants did not indicate any modern works other 
than those indicated in the Report which, although they could have been the subject of 

research, were not investigated by the expert team. 

It said that the areas proposed for archaeological discharge had been investigated, 
to the extent permitted in compliance with the rules of labour protection, and reasons were 

given for not being able to carry out investigations in certain areas. 
It stated that there is no legal requirement to carry out archaeological research 

without respecting safety conditions. Nor does the law require exhaustive archaeological 
research, independent of compliance with any safety rules, as a condition for the discharge, 

citing the provisions of Article 2 para. (5) of G.O No 43/2000. 
The intervener pointed out that, according to Article 2 of G.O. No 43/2000, the 

archaeological research results should form the basis for either granting a protection status or 

for discharging the site. If the argument put forward by the applicants were accepted, it would 
mean that, in absence of a complete archaeological survey of all the ancient, medieval, and 

modern galleries possibly existing in the Cârnic Massif, they could not be granted the status 
of a class A historical monument (the classification of the site being in breach of the legal 

provisions, in his opinion). 
It argued that contrary to the applicants' submissions, the area archaeologically 

discharged by the Certificate does not include the area proposed by the Report for in situ 
conservation, as this was identified by the experts via STEREO 70 coordinates and the 

experts' recommendations were approved by the National Archaeological Commission. 

The intervener stated that the right to assess the quality of an archaeological 
survey Report and the experts' recommendations belongs exclusively to the National 

Archaeological Commission and to the issuer of the Certificate. 
According to art. 14 of G.O. No 43/2000, the National Archaeological 

Commission is a specialized scientific body, made up of specialists in the field, according to 
art. 6 para. (5) of G.O. No 43/2000 being the only entity entitled to approve or reject the 

conclusions of the archaeological survey reports, based on its own judgement of the content 
of these reports. 

Exercising their exclusive powers of assessment, the members of the National 
Archaeological Commission considered the Report at their meeting of 12.07.2011 and that the 

analysis contained in the Report "is of exceptional quality.” 



14 
 

The intervener argued that the criticisms of the criteria used in the Report and the 

experts' recommendations, including in relation to the selection of the area proposed for 
clearance, showed both a lack of knowledge of mining archaeology and ignorance of the 

provisions of the law. 
It also argued that, according to G.O. No 43/2000 and Law No 422/2001 on the 

protection of historical monuments, it is permitted to discharge the archaeological burden of 
sites protected as historical monuments, invoking the provisions of Article 6 para. (5) of G.O. 

No 43/2000, art. 19 par. (3) of Law no. 422/2001. 

It pointed out that the discharge of the archaeological burden in the areas 
proposed for the realisation of investment projects is the very hypothesis envisaged by the 

legislator, in consideration of which the discharge procedure was regulated. Thus, the main 
purpose of archaeological clearance/discharge is to restore the land to current human 

activities; if no such activities are envisaged, the clearance procedure is not justified. This 
interpretation is also supported by the provisions of Article 7 lit.(a) of G.O. no.43/2000. 

It also stated that the specialists who carried out the preventive archaeological 
research on which the discharge certificate was issued fulfilling the conditions laid down by 

law. 

In this regard, the intervener pointed out that preventive archaeological research 
in the galleries of the Cârnic massif was undertaken, in partnership with CNRS (UMR 5608), 

UTAH (Toulouse Archaeology and History Unit), Maison de la Recherche - Université 
Toulouse le Mirail (now the CNRS TRACES Laboratory, Toulouse 2 le Mirail University), 

National Museum of Romanian History, "Babeș-Bolyai" University - Faculty of Biology and 
Geology, Museum of the Dacian and Roman Civilization, Technical University of Munich, 

Germany (UTM). The research was based on authorisations issued in accordance with the 
legal provisions in force and was conducted, as scientific officers, by Dr. Paul Damian, expert 

researcher registered in the Register of Archaeologists, representative of the National 

Museum of Romanian History and Mrs. Beatrice Cauuet, expert researcher, representative of 
the TRACES Laboratory, CNRS, University Toulouse 2 le Mirail (UMR 5608), France. 

The possibility of setting up joint teams of specialists to take part in 
archaeological research is recognised by Article 6(6). (3) of the G.O. no.43/2000, and in the 

case of the Roșia Montană research, the participation of French archaeologists and other 
specialists in mining works was essential, given the specificity of mining archaeology, a 

discipline that is underdeveloped in Romania. Given the complexity of research in mining 
archaeology, the involvement of archaeologists with recognised expertise in this field was 

essential for quality research. 

The intervener also pointed out that the participation of foreign experts in the 
preventive archaeological research undertaken in the Cârnic Massif was carried out in 

compliance with the provisions of G.O. 43/2000, these experts having nominal excavation 
permits issued by the Ministry of Culture and National Heritage (preventive archaeological 

excavation permits, i.e. rescue permits, no. 147/2005, 114/2004, 284/2004, 140/2003, 
109/2003, 92/2002, 146/2002, archaeological supervision permit no. 164/2005). The team 

was coordinated by Dr Beatrice Cauuet and has the right recognised by national and 
Community rules to carry out archaeological research freely in Romania, which cannot be 

restricted by law by any means (Article 16(3) of G.O. no 49/2009). Moreover, certificate No 

158 E/2011 and the registration of Dr Beatrice Cauuet in the Register of Archaeologists was a 
retroactive recognition of her professional qualification obtained in France, based on which 

Dr Beatrice Cauuet provided specialist services. 
In law, the defendant relied on Article 2(1) and Article 6 of G.O. No 43/2000, 

Article 16(3) of G.O. No 49/2009, Article 19(3) of Law No 422/2001 and the other legal 
provisions cited during the statement of objections. 

In support of its claims, the intervener stated that it intended to rely on evidence in 
the form of documents, witnesses, and technical expertise, as well as any other evidence 

which might be necessary because of the debates. 
At the trial date of 23.04.2012, the Court of Cluj admitted the application for 

ancillary intervention made by S.C. ROȘIA MONTANĂ GOLD CORPORATION S.A. 
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At the same hearing, the plaintiffs' request was granted, asking the defendant to 

submit all the documentation based on which the archaeological discharge Certificate no. 
9/2011 had been issued, as well as the archaeological excavation authorization, and the 

discussion and the granting of other evidence was postponed (tab 88 Vol. I Cluj Court). These 
were filed in the record at pages 91-338 Vol. I Tribunal Cluj, Vol. II Tribunal Cluj and folders 

1-86 Vol. III of the Cluj District Court.  
At the trial date of 10.09.2012, the plaintiffs filed "Interpleading action", the 

representative of the defendant invoking the exception of lateness (page 115 Vol. III of the 

Cluj Court), granting a time limit to study the interpleading action. 
With the document entitled ‘Interpleading Action’ (Pleadings 89-114 Vol. III of 

the Cluj District Court), applicants the INDEPENDENT CENTRE FOR THE 
DEVELOPMENT OF ENVIRONMENTAL RESOURCES, the AURARILOR ALBURNUS 

MAIOR association and the SAVE BUCHAREST association pointed out that, following the 
analysis of the documents submitted in evidence by the defendant at the previous term (most 

of which were unknown prior to the presentation in court), by interpretation of Articles 129 
and 132 of the Civil Procedure Code, they complete the factual elements contained in the 

initial application, stating that they do not change the object of the claim (as considered in 

Article 112 para. of the Civil Procedure Code), which remains the same, namely the 
annulment of the archaeological discharge certificate No 9/2011. 

They reiterated the points of illegality also raised in the application asking for a 
declaration of invalidity relating to the timing of the archaeological discharge. 

Regarding the claims of the accessory intervener SC Rosia Montana Gold 
Corporation SA to the effect that, at the time of publication of Order No 2361/2010 approving 

the updated list of historical monuments, the archaeological research on the Cârnic massif had 
been completed, the applicants pointed out that, if the legal situation of the Cârnic massif had 

been amended, the archaeological research carried out previously was naturally inoperative 

and obsolete. 
They reiterated criticisms of illegality relating to the fact that the area 

archaeologically discharged had not been exhaustively investigated. 
The applicants argued that Civil Decision No 2571/2011 in case No 

7774/117/2011 in which the Court of Appeal of Cluj also took into account the guidance of 
the Court of Justice of the European Communities, in which it ruled that the assessment must 

be designed in such a way as to „the competent authorities must be able to satisfy themselves 
that a plan or project has no adverse effects on the integrity of the site concerned, since 

where there is uncertainty as to the absence of such effects the authorities concerned are 

obliged to refuse the authorisation applied for." 
Regarding the defendant's contentions that areas inaccessible for security reasons 

constitute an objective limitation inherent to mining archaeology, namely that the protection 
of the work of the research team takes priority over any matters of archaeological interest, the 

applicants submitted that this does not justify a breach of the legislation in force, and that this 
course of action is in clear contravention of the guidance of the European Court of Justice. 

The applicants argued that the public interest, which always takes precedence 
over the private interest in relations relating to public law, must also be considered. All areas 

of Rosia Montana containing archaeological sites, architectural monuments, and historical 

monuments, as well as protection areas, must be protected for the archaeological remains of 
exceptional national value which they contain, namely the Roman galleries. The aim of 

protecting archaeological remains is not that of restoration with a view to public access, there 
being no connection between the need to protect certain sites and the costs involved, the 

applicants referring to the considerations in the judgment of the Brasov Court of Appeal No 
157/F/CA-Fisc of 26 November 2007. 

Regarding the illegality of the certificate, the applicants reiterated their criticism 
that it clears an area in the Cârnic 7 sector, which according to the Final Report was 

investigated and proposed for in situ conservation, the selection of the area proposed for in 
situ conservation and the areas proposed for discharge, and the certification of the 

archaeologists who undertook the archaeological investigation of the Cârnic Massif. 
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The applicants also referred to Article 17(2) of Order 2494/2010 approving the 

Methodology for the certification of specialist staff in the field of archaeological research and 
their inclusion in the Register of Archaeologists, arguing that the persons in question should 

have been entered in the Register of Archaeologists, which required the issue of a certificate 
from the Ministry of Culture and National Heritage prior to carrying out any research work. 

In support of the arguments brought forward, the applicants reproduced the 
provisions of the Methodology of 26 August 2010 on the certification of specialist staff in the 

field of archaeological research and registration in the Register of Archaeologists, published 

in the Official Gazette No 631 on 8 September 2010 (Articles 1, 7 and 8), arguing that these 
legal requirements have not been complied with. 

They reiterated their claims that Dr Beatrice Cauuet was entered in the Register of 
Archaeologists after the completion of preventive archaeological research. 

They also pointed out that the procedure of 4 October 2010 for granting 
authorisations for archaeological research, published in the Official Gazette 768 on 17 

November 2010, states in Article 1 that archaeological research is carried out only on the 
basis of authorisations issued by the Ministry of Culture and National Heritage, through the 

specialised directorate, so that a subsequent recognition, even with retroactive effect, of Dr 

Beatrice Cauuet's status as an accredited archaeologist cannot lead to circumvention of the 
legal provisions, as administrative law nullities are absolute and cannot therefore be 

subsequently covered or confirmed. 
The applicants also pointed out that, although article 6 alin 3 of Governmental 

decision 43/2000 refers to the possibility of collaboration with external specialists, this legal 
text cannot be extrapolated to the effect that preventive archaeological research of such a 

scale could be conducted as scientific officers by persons who do not hold the speciality of 
expert archaeologist under the relevant legislation (or of certified archaeologist) as can be 

inferred from the interpretation of Art. 4 of the Methodology of 26 August 2010 on the 

certification of specialist personnel in the field of archaeological research and registration in 
the Register of Archaeologists ("Art. (4) The competences conferred by certification in one of 

the categories referred to in Art. 2 shall be determined as follows: 
a) junior archaeologist - is a member of an archaeological research team  
b) specialist archaeologist - leads a sector of a site or of a preventive 

archaeological site or within the restoration of monuments. In certain cases, the Executive 
Board of the National Archaeological Commission may approve the conduct of preventive 
research by a specialist archaeologist. 

c) expert archaeologist - oversees systematic archaeological research or 
preventive archaeological research and to conduct research in the restoration of 
monuments.") 

The applicants pointed out that Ms Cauuet, in addition to being registered in 
the Register of Archaeologists after the archaeological survey was completed, was also the 
scientific officer in charge of the entire site. 

With regard to the defendant's claims concerning the provisions of Government 
Emergency 49/2009 on the freedom of establishment of service providers and the freedom to 
provide services in Romania by the team led by Ms. Cauuet, the applicants pointed out that, 
first of all, it is necessary to register in the Register of Archaeologists and persons certified as 
archaeologists with the right to practise in one of the EU Member States, and that this 
registration procedure can only be carried out following such a request, accompanied by 
copies of the certification documents, issued by the competent authorities and institutions, in 
accordance with the legal provisions in force in that Member State. 

The Applicants reiterated the arguments made in the application with regards 
to the fact that the very basis for the issuance of the 9/2011 archaeological discharge 
certificate was in addition to the Final Report, the Oxford Archaeology Report on the Rosia 
Montana Mining Project: "Environmental Report Analysis of Surface Archaeology Processes 
and Procedure.” 

In addition to the grounds of illegality raised in the application, the applicants 
also pointed out that the illegality of the archaeological discharge certificate 9/2011 also 
needs to be analysed in the light of the role of the National Archaeological Commission. 
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Thus, they pointed out that the tasks of this commission include the 
examination of applications for the issuance of archaeological excavation permits regardless 
of the source of funding; the establishment of criteria and the approval of the certification of 
specialists and experts in the field of research archaeologists registered in the Register of 
Archaeologists; approval of the studies for the definition; establishment and delimitation of 
protected areas comprising the archaeological heritage, etc. 

The nominal composition of the Commission must be approved by order of the 
Minister of Culture and Religious Affairs, from among specialists in the field, proposed in 
accordance with the provisions of Article 13 of G.O. 43/2000. 

They pointed out that the archaeological discharge certificate is void as the 
decision approving the survey report by the National Archaeological Commission is void. 

In support of this argument, the applicants relied on Articles 5 and 6 of G.O. 
43/2000, which stipulates that the National Archaeological Commission must approve the 
archaeological research report. 

According to the applicants, there exists no valid decision approving the 
research report because there exists no framework governing the functioning of the National 
Archaeological Commission as approved by order of the Minister for Culture and published 
in the Official Gazette, referring to the provisions of Article 14 alin. 4 of Governmental Order 
no. 43/2000 which conditions the functioning of the National Archaeological Commission 
based on a regulation approved by an order of the Minister of Culture. 

They pointed out that Law 24/2000 on the rules of the legislative technique for 
the drafting of legislative acts makes the entry into force of decisions of the Minister of 
Culture conditional on their publication in the Official Gazette. 

With reference to Article 1 para. (1) of G.D. 90/2010 on the organisation and 
functioning of the Ministry of Culture and National Heritage they pointed out that the 
Minister of Culture is the head of a specialised body of the central public administration. 

The operating regulations of the National Commission of Archaeology are set 
by a normative act as they regulate the status, the areas of competence, the regime of acts 
issued by a body operating under the Ministry of Culture, and they are the basis for 
administrative acts issued by structures subordinated to the Ministry of Culture. The 
functioning of this body is applicable to an indeterminate number of situations, in an abstract 
manner and exclusively in relation to the function performed by those persons who are 
nominally members of it. Therefore, the Rules of Procedure of the National Archaeological 
Commission can only enter into force after its publication in the Official Gazette of Romania. 

The applicants pointed out that the Rules of Organisation and Functioning of 
the National Archaeological Commission were approved by Order of the Minister of Culture 
No 2127/2005, but neither this order nor any other order regulating the functioning of the 
National Archaeological Commission were published in the Official Gazette of Romania. 

The applicants concluded that the functioning of the National Commission for 
Archaeology is affected by illegality, based on a regulatory act that has no legal effect, since 
this Commission does not exist de jure, and cannot issue legal administrative acts, and that the 
approval for the archaeological discharge of the Cârnic Massif, issued at the meeting of 
12.07.2011, is null and void. 

A second argument put forward by the applicants in support of the argument 
that the approval of the National Archaeological Commission is void, is based on 
administrative practice. It is the practice of the Ministry of Culture to appoint by order 
published in the Official Gazette the operating regulations of Commissions whose status is 
like that of the National Archaeological Commission. The applicants cited as examples the 
Regulation on the organisation and functioning of the Commission for the Approval of Places 
of Worship approved by Order of the Minister of Culture No 2830 of 29 October 2003, 
published in the Official Gazette with No 791 of 10 November 2003; the Regulation on the 
organisation and functioning of the National Commission for Historic Monuments approved 
by Order of the Minister of Culture No 2043 of 11 April 2002, published in the Official 
Journal of Romania with No 360 of 29 May 2002. 

They pointed out that, according to judicial practice, a regulatory act not 
published in the Official Gazette has no legal effect and administrative acts issued on its basis 
are null and void, citing in this regard the considerations of civil judgment No 170 of 2 July 
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2008 delivered by the Timisoara Court of Appeal, Administrative and Fiscal Litigation 
Division. 

They stated that the decision approving the report was unlawful because it did 
not meet the minimum requirements as to form and legal reasoning. 

Regarding these claims, the plaintiffs stated that they requested the opinion of 
the National Commission of Archaeology on 12.07.2011, when the documentation 
"Preventive Archaeological Research Report - Cârnic Massif for the period 1999- 2000, 2002-
2006" was discussed and approved, and when it was proposed to grant the certificate for 
archaeological discharge for the areas identified by STEREO 70 coordinates. 

In response to this, the defendant and the intervener SC Roșia Montana Gold 
Corporation submitted: a letter by the Directorate of Cultural Heritage of the Ministry of 
Culture, signed by Director Mircea Angelescu, to the Directorate for Culture and National 
Heritage of Alba no. 1718/13.07.2011 informing that the documentation was analysed at the 
meeting of the National Commission of Archaeology on 12.07.2011 which approved the 
issuance of the archaeological discharge certificate for the area delimited in the Report by 
STEREO 70 coordinates based on the Preventive Archaeological Research Report for the 
Cârnic Massif, Roșia Montana; the Final Synthesis Document 2009 drawn up on 28.01.2011; 
a document without any header or signature entitled "Documentation of the Preventive 
Archaeological Research Report for the Cârnic Massif, Roșia Montana. Final Synthesis 
Document 2009"; a document entitled "National Archaeological Commission. Present. 
12.07.2011" containing the nominal list of the members of the Commission whose names 
bear the signatures of those present at the meeting of 12.07.2011. 

Regarding the documents submitted, the applicants stated that the last three 
documents are documents emanating from the National Archaeological Commission in 
respect of the approval given by that body for the issuing of the contested archaeological 
discharge certificate, the second and fourth cannot be agreements, and the third does not meet 
the minimum conditions as to form and legal basis to represent the agreement of the National 
Archaeological Commission. 

With reference to the latter document, the applicants pointed out that it does 
not contain essential information regarding the issuer and the registration number with the 
issuer (there is nothing in the document to show that it originated from the National 
Archaeological Commission or that the meeting took place on 12.07.2011); the document is 
unsigned; the document does not contain the legal basis on which it was drawn up; the 
document does not contain the date of issue and proof of attendance. 

In law, the applicants relied on the provisions of art. 8, reported to art. 2, lit. j) 
of Law no. 554/2004, amended and republished, art. 5 and Annex III of Law no. 5/2000, art. 2 
lit. c), h), j) and art. 5 para. 4 of O.G. 43/2000 amended and supplemented by Law no. 
462/2003, Order by Minister of Culture and Cults no. 2361/2010, Order of the Minister of 
Culture and Cults no. 2392/2004, Law no. 422/2001, Law no. 6/2008, the normative acts to 
which they referred to.  

At the trial date of 15.10.2012, the defendant, the County Directorate for 
Culture and National Heritage – Alba, filed a "Written Position" on the completeness of the 
action, and the intervener S.C. ROȘIA MONTANĂ GOLD CORPORATION S.A. filed a 
"Reply to the completeness of the action", granting further time for the applicants to take 
cognizance of them (tab 140 Vol. III Cluj Court). 

With the "written position" filed (pages 117-122 Vol. III of the Cluj Court), 
the defendant requested, in the main, the rejection as untimely of the supplement to the action, 
or alternatively, the dismissal as inadmissible of the arguments put forward in the section 
concerning the illegality of the archaeological discharge certificate no. 9/2011 in view of the 
role of the National Commission of Archaeology and, alternatively, the rejection as 
unfounded of the arguments put forward in the supplement to the action. 

Regarding the principal claim, the defendant pointed out that this supplement 
was filed after the first day of its appearance as defined in Article 134 of the Civil Procedure 
Code. 

Also, about the principal claim, the defendant submitted that the supplement 
was lodged after the six-month period limit as per Article 11(1)(a) of Regulation No 
1049/2001.  
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It thus pointed out that the new grounds of illegality of the contested 
administrative act are raised one year after the time of the communication of the reply to the 
preliminary complaint. However, in the field of administrative litigation, the legal text 
prevents a plaintiff from extending the court with new substantive grounds after the 6-month 
period. 

It also argued that allowing new grounds of illegality of an administrative act 
to be raised after the time-limit imposed by Article 11(1)(b) of Law No 554/2004 would 
render that period legally ineffective since the parties concerned could circumvent the 
limitation period at will, by bringing unsubstantiated or summarily substantiated actions to 
complete them later. This interpretation contradicts both the rationale for the statutory time-
limit in and the principle of expeditiousness in the resolution of administrative disputes 
(Article 17(1)(b) of Law 554/2004). 

The defendant also pointed out that the applicants' arguments on the 
impossibility of accessing the documentation on which the certificate was based on does not 
correspond to reality; adding that it had sent them a copy of the contested administrative act, 
while indicating that the rest of the documentation, which was extremely extensive, could be 
studied at the defendant's premises. It argued that the mere reading of the application shows 
that the applicants were aware of the entire file relating to the discharge certificate; including 
the documents on which they base their new defences. 

Regarding the new substantive pleas raised in the supplement to the 
application, the defendant argued that they were inadmissible. 

In this regard, it argued that a prerequisite for the administrative court to 
investigate an alleged ground of illegality of the contested administrative act is the invocation 
of this ground through the preliminary complaint lodged before the issuing public authority, 
invoking the provisions of Article 8 of Law no. 554/2004. 

Accordingly, the admissibility of a substantive legal ground in support of an 
action in administrative dispute is dependent on a twofold condition: that ground must have 
been raised at the administrative appeal stage with the public authority; the applicant must be 
dissatisfied with the way in which the public authority responded to the ground raised. 

The defendant thus argued that the new substantive grounds as added via the 
supplement to the application (Section VI - "Illegality of the archaeological discharge 
certificate 9/2011 in the light of the role of the National Archaeological Commission") should 
be dismissed as inadmissible. 

In the alternative, the defendant pointed out that the new pleas contained in the 
supplement to the application were unfounded. 

It stated that with regards to the applicants' argument that the very functioning 
of the National Archaeological Commission (NAC) is affected by illegality because its 
operating regulations were never published in the Official Gazette of Romania, is unfounded. 
The existence, composition and powers of the National Archaeological Commission (NAC) 
are laid down in a legislative act with the force of law, namely, G.O No 43/2000 on the 
protection of archaeological heritage and the declaration of certain archaeological sites as 
areas of national interest (Articles 14 to 16). 

It also argued that the applicants' view that the NAC may have the power to 
issue administrative acts is also open to criticism. The provisions of Article 14 of G.O. No 
43/2000 clearly establish the lack of legal personality and the purely advisory role which the 
CNA performs vis-à-vis the Ministry of Culture and Religious Affairs. Such a legal entity 
does not, therefore, have the quality of a public authority, acting in a public capacity, in 
accordance with the requirements of Article 2(2)(a) and (b). (1) lit. c) of Law 554/2004 on the 
notion of "administrative act". 

It also pointed out that, on the other hand, the qualification of the NAC's 
operating regulation as a normative act is also erroneous. Thus, the act in question is not a 
rule of repeated and impersonal application, which is a necessary condition for its 
classification as a normative act. On the contrary, that act applies to a single legal situation, 
being expressly dedicated to regulating the way in which a particular legal entity operates. In 
those circumstances, the Operating Regulation is an administrative act of an individual nature 
and does not need to be published in the Official Gazette. 
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Regarding the plaintiffs' claim that the decision of the NAC to approve the 
archaeological research report on the Cârnic massif is illegal as it does not meet the minimum 
conditions regarding the legal form and motivation, the defendant stated that the approval by 
the NAC of the research report does not represent an administrative act since the 
Commission, an entity without legal personality, does not represent a public authority within 
the meaning of the provisions of art. 2 para. (1) lit. b) from Law no. 554/2004 and does not 
issue documents in public power, within the meaning of the provisions of art. 2 para. (1) lit. c) 
of the same law. The purely consultative nature of the NAC's decision to approve the 
investigation report is evidence of the fact that this act is a material technical operation, 
relevant only to the preliminary procedure in which the body issuing a future administrative 
act seeks to gather as much information as possible on the actual details of the situation which 
might require the issuing of the latter act under public authority. 

The written form and the legal reasoning are formal requirements applicable 
only to the assessment of the legality of an administrative act, not of a material-technical 
operation. 

The completion by the NAC of the approval of the research report is attested 
with letter no. 1718/13.07.2011 of the Directorate of Cultural Heritage of the Ministry of 
Culture, communicating the approval by the Commission, in its meeting of 12.07.2011, of the 
research report on the Cârnic massif. This document is signed by the Secretary of the NAC, 
who participated in this capacity at the meeting of 12.07.2011. The existence of a document 
issued by the Secretary of the Commission, certifying the consent given by this entity without 
legal personality to a certain act, constitutes clear evidence of the administrative operation of 
approval, which is not subject to the formal requirements applicable to administrative acts. 

By "Reply to the Statement of Claim" (pages 123-139 Vol. III of the Cluj 
Court), the intervener S.C. Rosia Montana Gold Corporation S.A. has requested, by way of 
exception, mainly the admission of the exception of the lateness of the completion of the 
action, and, in the alternative, the admission of the exception of the inadmissibility of the 
substantive grounds invoked in Section VI of the action; on the merits, insofar as the court 
would override the exceptions invoked, to reject as unfounded the new criticisms made by the 
plaintiffs to the archaeological discharge certificate no. 9/2011. 

In essence, regarding the lateness of the application for supplementing the 
application, the intervener pointed out that the supplement to the application does not merely 
add a series of descriptive additions to the factual situation initially set out but brings new 
criticisms of illegality against the contested administrative act, without the legal grounds 
relied on having any connection with the matters included in the application. 

It pointed out that it is irrelevant that the applicants did not supplement the 
claim in the original complaint, if they understood, during the interlocutory proceedings, to 
invoke entirely different grounds of illegality of the contested administrative act. Those new 
pleas represent a change in the jurisdiction of the court, which is required to examine whether 
they are well founded, to ask the public authority to submit a point of view on them and to put 
them to the other participants. 

In that context, it pointed out that the claim for joinder of the action is subject 
to the requirements of Article 132 of the Civil Procedure Code, a legal text relied on by the 
applicants themselves. 

It thus pointed out that the said supplement to the action was lodged after the 
first day of appearance, which, in accordance with Article 134 of the Civil Procedure Code, is 
the day on which the parties, having been legally summoned, may make submissions. The 
first day of appearance was represented by the term of 20.04.2012, when the parties’ 
submitted conclusions on the evidence to be administered in the case, all the parties having 
been legally summoned and having the right to submit conclusions on any matter submitted to 
trial. 

The supplement to the action is filed two deadlines away from this time and is 
obviously late. 

The intervener also pointed out that the supplement to the application had been 
lodged after the six-month time-limit imposed by Article 11 of Law 554/2004. 
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In this regard, it pointed out that the time of the communication of the reply to 
the preliminary complaint was 16.09.2011 and that the action was completed after one year 
(at the deadline of 14.09.2012). 

It argued that the six-month time-limit is also applicable to the legal reasoning 
of an action in administrative dispute, since allowing the applicant to complete its action in 
administrative dispute at any time is incompatible with the guarantees of expeditiousness 
required by the administrative dispute procedure. The invocation of new substantive legal 
grounds after the six-month period imposed by law entails the need to request the public 
authority's point of view, to put them to the other participants in the dispute, to discuss new 
evidence, leading to a delay in the dispute which is not permitted by the principle of 
expeditiousness applicable to administrative litigation. 

Moreover, the admission of such conduct renders ineffective the mandatory 
period of 6 months stipulated by Article 11 of Law 554/2004. 

The intervener also argued that the applicants' argument that they did not have 
at their disposal earlier all the documentation on which the contested act was based was also 
inconclusive, pointing out that the defendant had sent the applicants a copy of the Certificate, 
while indicating that the rest of the very voluminous documents could be consulted at the 
defendant's premises. However, it is clear from the grounds of the application that the 
applicants have studied the research report, which means that they have had access to the 
entire file relating to the Certificate, and therefore also to the documents on which the new 
defences are based (address from the Ministry of Culture, attendance list, etc.). So, the 
plaintiffs were not aware of the contents of these documents in the case file, as they claim. 

It pointed out that such a position denies the very essence of the legal 
institution of the action in administrative dispute, transforming it into a structure with full 
control of the public administration. However, the administrative review court is not a 
supervisory body, but a court of jurisdiction, so that it cannot be required to act as an 
instrument for interested parties to study the public documentation underlying an 
administrative act and to identify possible new grounds for challenge. 

As regards the inadmissibility of the new substantive pleas raised in the 
application for supplementing the application, the intervener argued that, in the light of the 
provisions of Article 8 of law No 40/94 and Article 2 of Law 554/2004, the grounds on which 
an action in administrative dispute is based to be admissible, they must first have been 
brought to the attention of the public authority by means of a prior complaint, and the refusal 
of the authority to admit them must be subject to review by the court. 

It pinted pointed out that, in the present case, the substantive pleas raised in 
section VI of the supplement to the application ('Illegality of the archaeological discharge 
certificate 9/2011 in the light of the role of the National Archaeological Commission') had not 
been raised in the preliminary complaint before the defendant and had therefore not been 
examined under the ex-gratia appeal procedure. 

The invocation of new substantive grounds directly in the administrative 
proceedings is inadmissible as this would circumvent a preliminary step required by the 
mandatory provisions of Article 7 of Law No 554/2004. In such a scenario, nothing would 
prevent the party from formulating a preliminary complaint against the administrative act 
without a concrete reasoning or with a summary reasoning, to set out the substantive grounds 
directly before the administrative court. Such a hypothesis would render meaningless the 
provisions of Article 7, which require the public authority to have the right to examine any 
grounds for challenging the administrative act prior to the referral to the court. 

On the merits, the intervener requested the rejection as unfounded of the new 
criticisms made by the applicants to the archaeological discharge certificate No 9/2011. 

In that regard, it pointed out that the applicants invoke as a new ground of 
illegality the invalidity of the decision of the National Archaeological Commission approving 
the archaeological research report, but the criticisms made are unfounded. 

Regarding the criticism concerning the non-publication in the Official Gazette, 
Part I, of the Order of the Minister for Culture and Religious Affairs approving the 
Commission's organisational and operational regulations, the intervener stated that it had no 
legal basis and ignored both the provisions of Government Ordinance No 43/2000 and the 
principles applicable to administrative acts. 
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According to Art.14 paragraph (1) of Government Ordinance No 43/2000, the 
National Archaeological Commission is a scientific body, without legal personality, which 
performs an advisory role to the Ministry of Culture and National Heritage. The functioning 
of the National Archaeological Commission is ensured by the Ministry of Culture and 
National Heritage, as provided for in Article 14(4) of Government Ordinance No 43/2000. 
Both the composition and the powers of the National Archaeological Commission are 
expressly provided for in Articles 15 and 16 of Government Ordinance No 43/2000. It thus 
follows unequivocally that the Commission is lawfully established and operates under the law 
(Government Ordinance No 43/2000), without the need for any further legislation to ensure 
its 'existence', as the applicants claim (paragraph 54 of the application). 

The intervener pointed out that these criticisms are based on the erroneous 
view that this Commission is a public authority entitled to issue administrative acts; an 
interpretation which is in flagrant contradiction with the express provisions of Articles 14 to 
16 of Government Ordinance No 43/2000, the provisions of Government Decision No 
90/2010 on the organisation and functioning of the Ministry of Culture and National Heritage, 
and the provisions of Article 2(1)(b) of Law No 554/2004. The National Archaeological 
Commission is a scientific body, without legal personality, which performs a purely advisory 
role within the Ministry of Culture and National Heritage. It is not a state body acting under 
public authority, and therefore it is not a public authority within the meaning of Article 
2(1)(b) of Law 554/2004. 

As it is not a public authority, the National Archaeological Commission does 
not have the capacity to issue administrative acts. 

The Regulation on the organisation and functioning of the National 
Archaeological Commission is an individual act, which regulates internally the functioning of 
a specialised commission within the Ministry of Culture and National Heritage and which, 
given the express provisions of Articles 14-16 of Government Ordinance No 43/2000, does 
not affect its legal establishment and functioning. The Order of the Minister of Culture and 
Religious Affairs No 2127/2005 approving the regulations governing the organisation and 
functioning of the National Archaeological Commission is an administrative act of an 
individual nature, since it is applicable to a limited number of legal subjects - the designated 
members of that commission, and not to an indeterminate number of persons, or to a variety 
of legal situations, as is the case with administrative acts of a regulatory nature. This act is 
therefore communicated to the legal subjects concerned. 

According to the provisions of Article 45 of Law 90/2001 on the organization 
and functioning of the Government of Romania and the Ministries, the organization of the 
structures within the Ministries is established by order of the Minister. Applying the criteria 
based on which doctrine and judicial practice distinguish between administrative acts of an 
individual nature and administrative acts of a regulatory nature, the orders by which ministers 
approve the organisation and functioning of internal departments or specialised committees 
operating within the ministries are of an individual nature. 

The mere publication in the Official Gazette of Romania, Part I, of an order of 
the Minister of Culture and National Heritage approving the rules of organisation and 
functioning of a similar commission - namely the National Commission of Historical 
Monuments - is not an argument capable of changing the individual character of that order, 
nor the status of the National Archaeological Commission and the principles applicable to 
administrative law. The intervener also pointed out that the regulations on the organisation 
and functioning of other commissions or specialised bodies operating under the Ministry of 
Culture and National Heritage - for example, the National Commission of Museums and 
Collections, the National Commission for Public Monuments, the National Heritage Institute - 
were not published in the Official Gazette of Romania, Part I. 

The National Archaeological Commission, as a scientific body without legal 
personality and in an advisory role, has consistently fulfilled its statutory duties since 2000, 
when it was reorganised. This Commission approved the archaeological survey reports and 
the issuance of archaeological discharge certificates for all investment projects carried out on 
land where archaeological heritage has been identified, including transport infrastructure 
projects of national interest. The ability of the National Archaeological Commission to carry 
out its duties under Government Ordinance 43/2000 has never been challenged. 



23 
 

The intervener also pointed out that the approval by the National 
Archaeological Commission of the archaeological research report is not in the legal nature of 
an administrative act but is a measure prior to the issue of an administrative act. 

Thus, the approval of the archaeological survey report by the National 
Archaeological Commission, provided for in Art. 6 para. (5) of Government Ordinance No 
43/2000, requires a technical operation to be carried out and not an administrative act to be 
issued. 

Government Ordinance No 43/2000 - the only regulatory act describing the 
procedure for issuing the archaeological discharge certificate - does not require the National 
Archaeological Commission to issue any opinion or agreement on archaeological survey 
reports. It is therefore wrong to criticise the complainants for the lack of 'advice' or 
'agreement' of the National Archaeological Commission. 

In view of the terminology used in Government Ordinance No 43/2000 - 
"approval of the archaeological survey reports" by the National Archaeological Commission – 
it follows that this approval is an operation prior to the issuance of the archaeological 
discharge certificate, an operation which does not have the legal nature of an administrative 
act, being only a preparatory action for the issuance of the administrative act – the 
archaeological discharge certificate. 

The intervener further stated that the documents on file prove that the 
archaeological research report on the Cârnic Massif was approved by the National 
Archaeological Commission. 

On 12.07.2011, the National Archaeological Commission, meeting in session, 
approved the archaeological research report with the vote of all 13 members present. 

The accomplishment of this technical operation is certified by the Directorate 
of Cultural Heritage - a department of the Ministry of Culture and National Heritage to which 
the National Archaeological Commission provides expert advice – by letter 
no.1718/13.07.2011. 

This document is signed by the Secretary of the National Archaeological 
Commission, who, in this capacity, participates in the work of the Commission. At the same 
time, the secretary of the National Archaeological Commission is also a member of the 
specialised department of the Ministry of Culture and National Heritage (i.e., the Cultural 
Heritage Directorate) and has the status of civil servant (the position of inspector is 
assimilated to executive public functions, according to Law no.188/1999 on the Status of 
Civil Servants). Being in the presence of a document signed by public officials - the Director 
of the Cultural Heritage Directorate and an inspector within the same Directorate - which 
refers to a technical operation carried out in the presence of at least one of the signatories (in 
his capacity as secretary of the National Archaeological Commission), and given that public 
officials, in performing their duties, act under the authority of the State and in the exercise of 
public power, address no. 1718/13.07.2011 attesting the approval of the archaeological 
research report by the National Commission of Archaeology has the same probative force as 
authentic acts. 

Regarding the repetition and supplementation of the criticisms made by the 
applicants in their application arguing for the annulment of archaeological discharge 
certificate No 9/2011, the intervener pointed out the following: 

With regard to the fact that the archaeological research undertaken did not take 
into account the status of the Roman, modern and contemporary galleries of the Cârnic Massif 
as a monument classified in group A (according to the new list of historical monuments 
approved by Order No 2361/2010), when referring to the alleged lack of an urban planning 
certificate and an opinion of the Ministry of Culture and National Heritage, the applicants 
refer to non-existent requirements of the law, namely inapplicable provisions. Government 
Ordinance No 43/2000 does not provide for the need to obtain an urban planning certificate as 
a condition for the issue of an archaeological discharge certificate. 

Moreover, the provisions of Article 2(9) and (10) of Government Ordinance 
No 43/2000, invoked by the applicants, are not relevant to the present case, being applicable 
only in the context of the procedure for issuing environmental permits. 

With regards to the alleged invalidity of the archaeological research carried 
out, the intervener considered the arguments put forward by the applicants to be unfounded, 
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since they ignore the characteristics of archaeological research, referring to the provisions of 
Article 2(2)(b) of the Regulation. (1) lit. (c), para. (5) of Government Ordinance No 43/2000, 
arguing that, for the purposes of archaeological research, the degree of protection granted to 
the archaeological heritage is irrelevant, since the research must concern the archaeological 
heritage in its entirety, regardless of the protection status granted. 

Regarding the claim concerning the inclusion of the galleries in the Cârnic 
Massif to the UNESCO list, the intervener pointed out that there was no legal decision 
adopted in that regard, the claimants' assertion being purely tendentious, referring to actions 
without legal effect. As regards the claim that the archaeological investigations were not 
exhaustive, the criticism is a mere allegation, as the applicants did not indicate which of the 
mining galleries with archaeological heritage were investigated in an incomplete manner. 

Regarding the applicants' claim that large areas of Roman mining workings 
were not investigated on the ground that they would not be affected by the proposed mine 
development or for safety reasons, but were nevertheless relieved of their archaeological 
protection, even though there was an obligation to protect and preserve property in the public 
domain of the State, the intervener also pointed out that the status of public property subject 
to a protection regime, applicable to the mining galleries in the Cârnic Massif, did not prohibit 
for these being relieved of their archaeological protection. 

With regard to the applicants' argument that an area which, in the Final Report, 
was proposed for in situ conservation has also been relieved of its archaeological protection, 
the intervener also pointed out that the Report and the documentation on which Certificate No 
9/2011 was based are unequivocal as regards the expert team's recommendations as to which 
areas can be restored to human activity by relieving the archaeological protection, which 
areas should be preserved in situ and which areas should be established as protection zones 
(pp. 218-223 of the Report). These areas were identified by the experts using Stereo 70 
coordinates, and the experts' recommendations were approved by the National Archaeological 
Commission. The applicants' criticism stems from a confusion over the plan representation of 
the projection of the underground mining galleries and is unfounded. 

Regarding the applicants' contention that the issuance of archaeological 
discharge Certificate No 9/2011 was due to a manifest error of assessment regarding the 
selection of the area proposed for in situ conservation and the areas proposed for discharge, 
the intervener pointed out that the applicants did not take into account the findings of the 
experts, highlighted in the Report, that the contemporary reworking of the old galleries had 
resulted in physical destruction (through systematic industrial exploitation of the same gold 
deposits), reducing or nullifying any heritage value. Also, arguments about repetitiveness as 
an element that gives value to an assemblage ignore the specifics of mining archaeology. 

The intervener also pointed out that the applicants were quoting provisions of 
principles from international documents which have no legal effect and are applicable to 
situations other than the present one. 

It stressed again that the only body legally competent to assess the quality of an 
archaeological research report is the National Archaeological Commission. 

Regarding the allegations that the specialists who carried out the preventive 
archaeological research following which Certificate No 9/2011 was issued, did not meet the 
conditions laid down by law, the intervener pointed out that archaeological research is a 
highly complex activity which involves the use of various techniques and practices designed 
to ensure that as much information as possible is obtained concerning the archaeological 
heritage under investigation, repeating the arguments previously put forward in opposition to 
the complainants' allegations. 

The possibility of setting up joint teams of specialists to participate in 
archaeological research work is recognised by law under Article 6 para. (3) of O.G. 
no.43/2000. In the case of the Roșia Montană research, the participation of French 
archaeologists and other specialists in mining works was essential, given the specific nature 
of the mining archaeology, a discipline that is underdeveloped in Romania. Given the 
complexity of archaeology research related to mining, the involvement of archaeologists with 
recognised expertise in this field (Dr Beatrice Cauuet) and other specialists (geologists, 
topographers, etc.) was essential to ensure qualitative research. 
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The intervener also pointed out that the participation of foreign experts in the 
preventive archaeological research undertaken in the Cârnic Massif was carried out in 
compliance with the provisions of O.G. 43/2000. 

At the trial of 19.11.2012, the court rejected the objection of late completion of 
the action and the objection of inadmissibility raised by the defendant and the intervener 
(pages 209-210 Vol. III of the Cluj Court). 

At the same hearing, the applicants, through their representative, pleaded the 
exception of res judicata, referring to decision No 4607/09.12.2008 of the Court of 
Cassation of Justice in case No 434/64/2006 concerning the annulment of archaeological 
clearance certificate No 4/15.01.2004. 

This exception was qualified by the court as a defence on the merits of the 
case, not a genuine exception within the meaning of Article 136 et seq. C.pr.civ. 

The court admitted the applicants' request for the defendant to produce maps 2 
and 3 and to state whether the projects approved by the National Archaeological Commission, 
based on which the archaeological research stages of the Cârnic Massif, postponing the 
decision on the topographical survey requested by the applicants. The defendant responded to 
the court's requests by the address at 214 Vol. III The Court Cluj. 

At the hearing on 18.03.2013, an application for accessory intervention in 

favour of the defendant County Directorate for Culture and National Heritage Alba was 
submitted by the Pro Dreptatea association, the association Pro Roșia Montană and the 
"Future of Mining" Trade Union (files 223-234 Vol. III Tribunal Cluj), requesting the 
admission in principle of their application for accessory intervention, and, as regards the 
action brought by the applicants, the rejection as unfounded of the application asking for the 
annulment of archaeological discharge certificate No. 9/14.07.2011. 

As regards the admissibility of the application for ancillary relief, the 
provisions of Article 49 (1) and (3) C. proc. civ. were invoked. 

On the basis of these provisions, the Pro Dreptatea association, the Pro Rosia 
Montana association and the "Future of Mining” Trade Union argued that their interest to 
intervene in the dispute concerning the cancellation of archaeological discharge certificate 
9/14.07.2011 is justified by the fact that they, as non-governmental organisations were set up 
to defend and promote the economic interests of the local community and as such are seeking 
to ensure that the administrative procedures for obtaining the authorisations and approvals 
required to implement the mining project at Roșia Montană are carried out lawfully and 
swiftly. 

As far as the Pro Dreptatea association is concerned, it indicated that it has an 
interest to intervene in the case as a non-governmental organization established to promote 
and support mining investment projects in Roșia Montană, the interest being determined by 
the interest in implementing the mining project in Roșia Montană and the resumption of 
mining activity. 

It pointed out that blocking the mining project would significantly affect the 
interests of the local community, which needs the resumption of mining activity as it is the 
only source of income accessible to the community to achieve a decent standard of living. 

Its intervention in the case is necessary because it is precisely the way to 
exercise its object of activity, a way to protect the economic interests of the members of the 
Rosia Montana community. 

As far as the Pro Roșia Montană association is concerned, it pointed out that 
Roșia Montană is a mono-industrial area, most of the inhabitants being miners, the basic 
profession from which they earn their living, and the only chance for the continuation of the 
mining activity is an investment to revive mining and reduce unemployment in the area. 

The mines in the Roșia Montană area were declared unprofitable in 1990 by 
the Romanian State, along with 400 other mines in the country, with the consequence of 
increasing the unemployment rate in the area to 90%. 

Since its establishment (2001), the Pro Roșia Montană association has had as a 
goal and activity the protection of the interests of local community members, fighting for the 
creation of jobs for the inhabitants of the area, reducing unemployment and helping poor 
families, given the massive redundancy of workers from the mining company in Roșia 
Montană. Reference was made to the provisions of Article 7 of the association's statutes. 
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It thus claimed that, as a representative of the community of Rosia Montana, it 
has an interest in defending the mining project proposed by Rosia Montana Gold Corporation 
SA, a project on which the survival of the area depends. 

As regards the “Future of Mining” trade union, it pointed out that its interest is 
characterised by the fact that it is an organisation affiliated to the "Meridian" National Trade 
Union Confederation, whose sole purpose is to promote the interests of employees belonging 
to the local mining community in the area where the Rosia Montana mining project is to be 
developed. Roșia Montană predominantly is a mining locality, mining having been the 
favourite activity of the inhabitants of the area since ancient times. The declaration in 1990 
that the mines in the area, together with 400 other mining operations in the country, were 
unprofitable led to a galloping increase of unemployment in the region, reaching in some 
localities even 90%. To combat unemployment, Roșia Montană Gold Corporation SA hired, 
on average, 300-350 people during a year, even reaching in certain periods (summer periods) 
to hire the service of more than 700 people. The legal actions brought forward by several non-
governmental organizations foreign to the community and its interests are part of a systematic 
attempt to delay the development of the mining project proposed by Roșia Montană Gold 
Corporation SA. An unfavourable ruling in the case would compromise the interests of the 
union members by preventing the resumption of sustained mining activity in the Rosia 
Montana area. 

Regarding the request to reject as unfounded the application for annulment of 
archaeological discharge certificate no. 9/14.07.2011, the Pro Dreptate association, the Pro 
Rosia Montana association and the “Future Mining” Trade Union argued that the Certificate 
was issued in compliance with legal provisions. 

a) The certificate was issued legally based on the documentation required by law.  

In this regard, they pointed out that, according to the legislation on historic 

monuments, the town planning certificate is not among the documents required for the 

issue of archaeological clearance certificates. Nor was it necessary to obtain an opinion 

from the Ministry of Culture, as the applicants wrongly claim. Such an opinion would 

have been necessary only in so far as it was necessary to authorise work to be carried 

out in areas subject to protection under the legislation on historic monuments. However, 

archaeological discharge procedure is different from the procedure for authorising 

building work in protected areas, which has a different legal regime. 

Regarding the claimants' allegations concerning the status of the Cârnic 

Massif as a class A historical monument, they pointed out that, in accordance with O.G. 

No 43/2000, archaeological research is carried out in the same way, regardless of the 

degree of protection granted to the monuments. 

b) The certificate was issued based on a full archaeological survey report drawn up in 

accordance with the legal provisions.  

In this regard, they pointed out that the documentation based on which the 

Certificate was issued clearly shows that the team of archaeologists carried out a 

complete survey in full compliance with national and international standards and 

procedures for archaeological research. 

The expert documentation expressly states that the modern mine workings 

have been the subject of archaeological investigation, with 'over 12 km of modern mine 

workings recognised', with the applicants themselves quoting in their application 

extracts from the final report describing the modern mine workings in detail, 

descriptions which would not have been possible if the modern mine workings had not 

been investigated. 

Regarding the Roman galleries, they pointed out that the applicants' 

allegations are a baseless allegation. They argued that archaeological research could not 

be carried out if it would entail endangering the life or physical integrity of the persons 

carrying out the research. Although the most modern techniques were used, certain 

areas of the galleries in the Cârnic Massif were and remain inaccessible to researchers 

for security reasons. 

The limitations of the archaeological research in the case of the Cârnic 

Massif were analysed during the preparation of the final report and were considered 

justified by the competent authorities. 
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They also pointed out that, according to the relevant legislation, 

archaeological discharge certificates can be issued even if there are inaccessible areas 

that cannot be excavated. Thus, according to G.O. No 43/2000, research must ensure 

that the maximum amount of information on the archaeological heritage in the areas 

that can be investigated is obtained. 

c) The certificate was issued in full compliance with the indications of the specialists who 

carried out the archaeological survey. 

They pointed out that, in issuing the Certificate, the defendant had 

complied strictly with the recommendations of the experts who had carried out the 

archaeological research and drawn up the specialist documentation, as those 

recommendations had been approved by the National Archaeological Commission, and 

that the provisions of Law No 422/2001 on the protection of historical monuments were 

very clear, they expressly regulate the possibility of automatically triggering the 

procedure for declassifying historical monuments and archaeological sites in the event 

of an archaeological discharge in accordance with the opinion of the National 

Archaeological Commission. 

They consider the criticisms made by the applicants regarding the final 

investigation report and the rest of the expert documentation to be unfounded since they 

were not supported by any evidence, and the court had to censor the criticisms made 

about the experts' conclusions, since there was not a single expert opinion to the 

contrary. The only body which, according to the law, was responsible for verifying from 

a scientific point of view the correctness of the conclusions and recommendations of the 

experts who carried out the archaeological research, the National Archaeological 

Commission, approved the final research report without reservation. 

d) The certificate was issued based on a report drawn up by competent persons, according 

to the law. 

Both Romanian and foreign archaeologists participated in the 

archaeological research, and, given the complexity of the analyses carried out, other 

internationally renowned experts participated in the research. According to GC 43/2000, 

the co-optation of external specialists in the research procedures is allowed. In addition, 

the team of French researchers obtained from the Ministry of Culture, for the duration 

of the work, nominal authorisations for each of its members. 

Regarding the application for the action to be joined as a whole, they stated 

that they supported the admissibility of the objections raised by the defendant DJCPN Alba 

concerning its lateness and inadmissibility. 

Regarding the merits of the new pleas of illegality raised by the applicants in 

their supplement to the action, they submitted that they were unfounded. 

Thus, the criticisms of illegality that some of the authors of the report final 

report did not have the status of archaeologists are unfounded because, according to the 

provisions of Article 6 of G.O. No 43/2000, specialists in other fields may also be used in 

archaeological research. Or, in view of the complex nature of the archaeological research 

necessary for the preparation of the report, it is obvious that specialists in fields other than 

archaeology had to participate in the research - geologists, topographers, etc. However, if the 

archaeological research was carried out under the supervision and the supervision and 

guidance of persons specialising in archaeology, it cannot be considered that it would not 

have been the provisions of G.O. No 43/2000. 

They considered that the applicants’ criticism of some of the specialists who 

participated in the archaeological research to have been made in bad faith, as the applicants 

didn’t provide any evidence but instead questioned the scientific value of the opinions of 

world-renowned archaeologists and specialists. The applicants challenge the expert opinions 

out of hand, but without adducing any evidence as to the allegedly unsubstantiated nature of 

the opinions expressed. However, in the absence of contrary expert opinions, issued by 

specialists who enjoy the same degree of recognition in the academic world as those 

challenged, neither the court nor any other authority is entitled to question the scientific value 

or the accuracy of the conclusions of the archaeological research report. 
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Regarding the criticisms of the National Archaeological Commission, they 

submitted that the functioning of the Commission is not affected by illegality but is expressly 

regulated by G.O. No 43/2000, the applicants not having adduced any evidence that the way 

the Commission carries out its work infringes the provisions of G.O. No 43/2000. 

Regarding the non-publication in the Official Gazette of the Order of the 

Minister of Culture and Religious Affairs approving the rules of organisation and functioning 

of the commission, they pointed out that the provisions of Law No 24/2000 were not 

applicable in the present case, since that order was not a normative act and there was therefore 

no obligation to publish it in the Official Gazette. 

The Commission’s decision to approve the archaeological survey report is not 

an administrative act and hence the court cannot declare it null and void. Moreover, the 

approval of the Commission's approval of the research report is limited exclusively to 

scientific aspects, the approval is not even a legal act (only persons can have manifestations 

of will capable of legal effects) since, according to the provisions of Article 14 para. (1) of 

G.O. No 43/2000, the committee does not have legal personality. 

Given the character of the panel's decision as an expert scientific opinion, it is 

not subject to the conditions as to form or legal reasoning applicable to administrative acts. 

They also pointed out that the applicants did not criticise the scientific opinion 

of the National Archaeological Commission in a single instance, but that they had wrongly 

requested that a scientific work of such importance be disregarded for purely formal reasons. 

In law, the application was based on the provisions of Article 28(1)(b) of Law 

No 554/2004 on administrative litigation in conjunction with Article 49 alin. (3) of the Code 

of Civil Procedure and the legal provisions indicated therein. 

In terms of evidence, the interveners requested the production of documents 

and any other evidence which might be necessary in the light of the debates. 

They attached the statutes of each of the interveners (folders 235-258 Vol. III 

The General Court Cluj). 

At the hearing on 08.04.2013 (folders 279-280 Vol. III The Court Cluj), the 

court granted in principle the application for ancillary intervention made by the Pro Dreptatea 

association, the Pro Roșia Montană association and the “Future Mining” trade union.  

At the same deadline, "Written notes" and "Notes of evidence" were filed by 

the intervener SC Roșia Montana Gold Corporation. After hearing the parties, the court 

ordered the evidence of a topographical expert's report with the objectives as formulated both 

by the plaintiffs and by the intervener SC Roșia Montana Gold Corporation, the evidence of a 

specialist work by a specialist in ancient history and medieval history. 

Regarding the evidence of the expert's report, the Cluj Court appointed 

Popescu Ilie Dumitru as expert (files 317-318 Vol. III Cluj Court). 

Regarding the specialist work, it was noted that the parties agreed on the 

appointment of Prof. Dr. Pop Ioan - Aurel to answer questions relating to medieval history, 

extending the appointment of the specialist in ancient history, as well as the questions to be 

answered by means of this evidence (files 317-318 Vol. III Cluj Tribunal). 

At the trial date of 17.06.2013, the Cluj Court appointed Prof. Dr. Bărbulescu 

Mihai as a specialist in ancient history, and at the same date the representative of the plaintiffs 

filed an oral application for his recusal (files 46-47 Vol. IV Cluj Court). 

On the same date, the discussion of the questions to be answered by a specialist 

in ancient history and medieval history was postponed again and the applicants were asked to 

submit in writing a request for the specialist work to be carried out by university experts in 

restoration and conservation from I. Mincu University and the University of Architecture. 

At the trial on 30.09.2013, the Cluj Court rejected the objection of lateness of 

the request for the participation of specialists in restoration and conservation, an objection 

raised by the defendant and the intervener, and it was held that only after determining the 

questions to be answered, it can be assessed on the appropriateness of the requests of the 

plaintiffs (files 128-129 Vol. IV Cluj Court). 

At the next trial date of 18.11.2013, following the judgment no. 

7086/05.11.2013 delivered by the High Court of Cassation and Justice which admitted the 
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request for transfer and transferred the case to the Buzău Court, the Cluj Court removed the 

case from the file and referred it to the Buzău Court (page 150 Vol. IV Cluj Court). 

Following the transfer, the case was registered at the Buzău Court on 

03.12.2013.  

At the trial on 10.02.2014, the court admitted the request for substitution made 

by Prof. Dr. Bărbulescu Mihai, it was noted that the request for his recusal remained without 

object, it was ordered that the expert paper in ancient history be prepared by Prof. Dr. Lukacs 

Antal, and the questions asked by the plaintiffs and the intervener SC Roșia Montana Gold 

Corporation were granted (files 120-123 Vol. I Tribunal Buzău). 

At the trial on 18.03.2014, among other things, the plaintiffs' request for the 

participation of a conservation expert in the preparation of the expert work in ancient and 

medieval history was rejected (files 218-220 Vol. I Buzău Tribunal). 

With judgment 17.09.2014, the plea of belatedness of the supplementary 

application of the applicants the Aurarilor Alburnus Maior association and the 

Independent Centre for the Development of Environmental Resources was admitted; 

pleaded against by the defendant Alba County Directorate for Culture and National 

Heritage and the intervener S.C Rosia Montana Gold Corporation S.A. and rejected the 

supplementary application for the introduction of Rosia Montana Gold Corporation S.A. as 

a defendant in the case (files 149-150 Vol. III Buzău Tribunal). 

With judgment 28.10.2014, the plea of inadmissibility of the application for a 

writ of summons, raised by the intervener S.C. Rosia Montana Gold Corporation S.A., was 

rejected (files 288-290 Vol. III of the Buzău Court). 

With judgment 25.11.2014, the objection of inadmissibility of the objection of 

illegality of the Order of the Minister of Culture and National Heritage no. 2361/2010, raised 

ex officio, was rejected (pages 116-118 Vol. IV of the Buzău Tribunal), and by judgment of 

17.02.2015, the proceedings were suspended pursuant to the provisions of Article 244(1) of 

the Criminal Code. paragraph 1 of the old Code of Civil Procedure since the Bucharest Court 

of Appeal, Section VIII Administrative and Fiscal Litigation was registered under no. 

7352/2/2014 the application filed by S.C. Rosia Montana Gold Corporation S.A. requesting 

that the defendants National Heritage Institute and the Minister of Culture be ordered to 

rectify the material errors contained in the LMI 2010 Annex 1 to Order no. 2314/2004, errors 

including the galleries in the Cârnic Massif (files 264-265 Vol. IV Buzău Court). 

On 29.10.2015, S.C. Rosia Montana Gold Corporation S.A. applied for the 

case to be reopened and stated that it was abandoning the application for ancillary 

intervention in favour of the defendant (file 279 Vol. IV of the Buzău Court), the application 

for reopening having been rejected by judgment of 19.11.2015 (file 1-2 Vol. V of the Buzău 

Court). 

On 10.06.2016, the plaintiffs again requested the case to be reopened (tab 15 

Vol. V of the Buzău Court), and the request was admitted by decision of 11.10.2016 (tab 50 

Vol. V of the Buzău Court). 

With decision 27.10.2015, the application for waiver of the proceedings made 

by the intervener S.C. Rosia Montana Gold Corporation S.A. was noted, considering that 

the exception of illegality of the Order of the Minister of Culture and National Heritage no. 

2361/2010, exception invoked by the intervener, was also implicitly waived (files 56-57 Vol. 

V of the Buzău Tribunal). Following the discontinuation of the proceedings, the same 

judgment concluded that the objective proposed by the intervener and accepted by the Cluj 

Tribunal as the subject of the topographical expert's report, as well as the questions 

formulated by the intervener and accepted by the Buzău Tribunal as questions for the expert's 

report on ancient and medieval history (file 311-Vol. III Cluj Tribunal) are no longer 

supported. 

At the same hearing, the request for replacement of Prof. Dr. Lukacs Antal was 

also discussed, and the court granted it and ordered for the expert replacing Prof. Dr. Lukacs 

Antal to be Monica Chicideanu. 

On 24.11.2016, prof. univ. Monica Chicideanu submitted a request for 

replacement (tab 65 Vol. V of the Buzău Tribunal), which was accepted by conclusion of 

24.11.2016, being replaced by Prof. Dr. Mihaela Marcu. 
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By the decision 08.12.2016, Dr. arh. Monica Mărgineanu Cârstoiu was 

requested to give her point of view in relation to the questions previously submitted. 

On 16.01.2017, Mr. Prof. Ioan - Aurel Pop submitted to the file an answer to 

the questions on medieval history called "Extract from the expert report drawn up in 2015" 

(files 82-96 Vol. V Buzau Tribunal), subsequently, at the request of the court, submitting the 

full "Expert Report" (files 116-124 Vol. V Buzau Tribunal). 

On 09.03.2017 Mrs. Dr. arh. Monica Mărgineanu Cârstoiu submitted the paper 

containing the answers to the questions ordered by the court (files 128-139 Vol. V Buzău 

Tribunal). 

As a result of the fact that, although addresses were constantly issued to the 

topography expert Popescu Ilie Dumitru, appointed by the Court of Cluj, to submit the expert 

report, he did not proceed accordingly, at the trial date of 06.06.2017 it was ordered to 

summon him with a warrant (files 186-187 Vol. V Court of Buzău). 

On 06.06.2017, the report of Prof. Dr. Ioan Piso, as expert - party for the 

plaintiffs, was also submitted to the file (files 192-199 Vol. V Buzău Tribunal). 

Present at the hearing on 22.06.2017, Mr. Popescu Ilie Dumitru stated that he 

has no experience in the field of mining, which is why the representative of the interveners, 

the Future of Mining trade union and the Pro Roșia Montana Association, requested his 

replacement (files 29-30 Vol. VI Buzău Tribunal). 

At the trial date of 12.09.2017, the request for replacement of the expert in the 

field of topography was admitted, and Ms. Florea Leana was appointed to draw up the 

expert's report (files 74-75 Vol. VI Buzău Court). 

At the same hearing, the representative of the interveners of the “Future 

Mining” trade union and the Pro Roșia Montana association pointed out that the point of view 

expressed in writing by Dr. arh. Monica Mărgineanu Cârstoiu does not belong to a university 

professor specialized in ancient history, as ordered by the Cluj Court. 

Aspects relating to the evidential value of the work prepared by Dr. arh. 

Monica Mărgineanu Cârstoiu were discussed in the public hearing of 10.10.2017 (files 83- 84 

Vol. VI of the Buzău Court file), the court concluding that, since the evidence admitted to be 

administered concerned the performance of a specialist work by specialists in ancient and 

medieval history, and Ms. Dr. Arch. Monica Mărgineanu Cârstoiu specialises in archaeology 

and not in ancient history, the work she prepared does not meet the requirements of the 

admissible evidence, so that the specialist work in ancient history was not carried out. 

By the conclusion of 02.10.2017, the request for replacement formulated by 

Mrs. expert Florea Leana was admitted, and Mr. expert Coman Sever was appointed to draw 

up the topographical expertise (files 79-80 Vol. VI Buzău Tribunal). 

For the trial on 07.11.2017, Prof. Mihaela Marcu stated in writing that her 

specialisation does not allow her to answer the questions asked by the court. As a result, the 

court requested from the University of Bucharest - Faculty of History a list of university 

professors specialized in ancient history (ancient history of Romania) (files 89, 94 Vol. VI 

Tribunal Buzău), the request for replacement being subsequently admitted at the deadline of 

06.08.2018. 

The reply of the University of Bucharest - Faculty of History was filed only on 

08.02.2018 (tab 121 Vol. VI of the Buzău Tribunal). 

In relation to the parties' contentions that none of the university professors 

named in the reply of the University of Bucharest - Faculty of History could carry out 

specialist work in ancient history as they had previously been involved in research campaigns 

concerning Rosia Montana, at the hearing on 22.02.2018 the court ordered the issuance of an 

address to the Ministry of National Education in order to communicate the Romanian 

university professors specialized in ancient history (ancient history of Romania), and, to the 

extent that these relations cannot be provided, to communicate the universities in Romania at 

which there is a history department and at which university professors are employed (files 

140-141 Vol. VI Tribunal Buzău). 

The requested reports were submitted to the file on 20.03.2018 (files 146-149 

Vol. VI of the Buzău Court), and, based on them, at the trial date of 22.03.2018 the court 

ordered the issuance of addresses to the University 1 December 1918 Alba Iulia, Ovidius 
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University of Constanța, University of Craiova, Danube University of Galati, Alexandru Ioan 

Cuza University of Iasi, University of Oradea, University of Pitesti, Lucian Braga University 

of Sibiu, Stefan cel Mare University of Suceava, Valahia University of Targoviste, Constantin 

Brancusi University of Targu. Jiu, Petru Maior University of Târgu Mureș, West University 

of Timișoara, Hyperion University of Bucharest and Vasile Goldiș West University of Arad, 

to submit a list of university professors specialising in ancient history (ancient history of 

Romania) by the next deadline (pages 153-154 Vol. VI of the Buzău Tribunal). 

At the hearing on 06.08.2018, after the communication of the reports by all the 

educational institutions, including the answers to the additional clarifications requested by the 

court, the court put to the parties the appointment of a university professor specialising in the 

ancient history of Romania to answer the questions submitted. It was found that only two of 

those nominated in the lists communicated by the educational institutions had the necessary 

specialisation and, in their person, there would be no impediments due to a previous 

participation in the archaeological research carried out in Roșia Montana (Mr. Prof. Marius 

Grec and Mr. Prof. Nelu Zugravu). As a result, to avoid a situation where the person 

designated by drawing lots would communicate that he could not carry out the work, both 

were informed of the objectives to which they would have to respond, and depending on their 

position, the drawing of lots would be carried out later (files 24-25 Vol. VI of the Buzău 

Tribunal). 

In view of the letter from Prof. univ. Nelu Zugravu stating that his speciality 

does not allow him to answer the questions (files 31-32 Vol. VI Tribunal Buzău), decision 

20.09.2018 appointed prof. univ. Marius Grec to carry out the specialist work in ancient 

history (folders 41-42 Vol. VI Tribunal Buzău). 

In view of the letter from Prof. univ. Marius Grec stating that his speciality 

does not allow him to answer the questions (tab 47 Vol. VI Tribunal Buzău), decision 

18.10.2018, as the parties objected to the appointment of Prof. univ. Sever Dumitrașcu only 

for the fact that he is of advanced age, it was ordered to issue a letter to him at the University 

of Oradea, asking him to specify whether his specialization allows him to answer the 

questions and, if so, the deadline within which he could carry out that work (tab 54 Vol. VI of 

the Buzău Tribunal). 

On 14.11.2018, prof. univ. Sever Dumitrașcu replied that his specialization 

does not allow him to answer (tab 56 Vol. VI Tribunal Buzău). 

Further time was granted to identify a specialist in Romania’s ancient history 

who was not necessarily a university professor, given that no university professor could be 

identified to prepare the work in ancient history, as well as to file the topographical expert 

report. 

At the trial date of 21.03.2019, in view of the lists communicated by the 

educational institutions, the persons who hold the title of university lecturer and the 

specialization of each of them, the court ordered the issuance of letters to all of them, 

communicating to them, in copy, the questions and asking them to specify whether their 

specialization allows them to answer them, and if so, the deadline within which they could 

carry out those works (files 123-135 Vol. VII Tribunal Buzău). 

Except for Professor Emilian Alexandrescu, all responded to the court's 

requests, but following the request made by the applicants on 02.07.2020 in which they 

indicated that they wished to waive the administration of this evidence (the work in ancient 

history) (tabs 50-51 Vol. VIII of the Buzău Tribunal), this request was noted at the trial date 

of 08.10.2020 (tab 75 Vol. VIII of the Buzău Tribunal). 

At the same hearing, the Court also took note of the applicants' waiver of their 

request to submit topographical expert evidence (pages 216-217 Vol. VII of the Buzău 

Tribunal and tab 73 Vol. VIII Buzău Tribunal). 

With judgment no. 770 of 10 December 2020, the Buzău Court dismissed the 

action brought by the plaintiffs the Independent Centre for the Development of 

Environmental Resources, the Aurarilor Alburnus Maior association and the Save Bucharest 

association, against the defendant County Directorate for Culture and National Heritage Alba 

and admitted the application for accessory intervention in favour of the defendant, brought by 
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the Pro Dreptatea association, the Pro Roșia Montană association and the “Future Mining” 

trade union. 

In addition, having regard to the provisions of Articles 451(1) and 453(1) of 

the Code of Civil Procedure, according to which the costs of the proceedings consist of court 

fees, stamp duty and lawyers' fees, and the party which loses the case will be obliged, at the 

request of the successful party, to pay the latter's costs, the court ordered that the applicants be 

ordered, jointly and severally, to pay to the defendant, the County Directorate for Culture and 

National Heritage of Alba, the sum of EUR 3 000 in respect of the costs of the proceedings - 

lawyers' fees according to the invoices submitted to the file. 

To so rule, the Court of Buzău held that on 14.07.2011, the defendant, the 

County Directorate for Culture and National Heritage Alba issued the Certificate of 

Archaeological Discharge No. 9/2011 for the objective "Preventive archaeological research 

Comuna Roșia Montană, Alba County, sector of Roșia Montană Mining Exploitations - 

Cârnic Massif" (files 38-43 Vol. I of the Cluj Court file). 

The documentation considered in its issuance was represented by: 

- Preventive Archaeological Research Report - Cârnic Massif, for the 

period 1999-2000, 2002-2006, elaborated by the research team composed of: Mrs 

Beatrice Cauuet (Head of mission, Researcher at CNRS, TRACES-UMR 5608, 

University Toulouse 2, Le Mirail, France), Mr Bruno Ancel (Head of exploration team, 

Conservator, CCSTI, L'Argentiere-la-Bessee, France; Research Associate TRACES - 

University Toulouse 2 Le Mirail, France), Mr Antoine Constans (Infographer, Research 

Associate University Toulouse 2 Le Mirail, France), Mr Călin Tămaș (Geology 

Assistant, Geology Field Team Leader, Babes-Bolyai University, Faculty of Biology-

Geology, Cluj-Napoca, Romania; Associate Researcher Toulouse 2 Le Mirail 

University, France), Mr Christian Vialaron (Archaeologist, Associate Researcher, 

TRACES Toulouse 2 Le Mirail University, France), Mr Paul Damian (Scientific Officer 

of the Alburnus Maior National Research Programme); 

 - Technical documentation for the identification of the investigated 

archaeological site, object of the "Preventive Archaeological Research Report - Cârnic 

Massif, for the period 1999-2000, 2002-2006" 

 - Oxford Archaeology report on the Rosia Montana Mining Project: 

'Environmental report analysis of the processes and procedure in 

surface archaeology' 

 - Technical project of the Rosia Montana mining objective. 

 - letter MCC-DGPCN No 610 of 28.06.2010. 

The court found that the plaintiffs had filed a preliminary complaint against the 

Certificate of archaeological discharge no. 9/2011, which was resolved according to letter 

16.09.2011 (files 31-33 Vol. I of the Cluj Court file) which concluded that it was unfounded. 

The court held that, by the action which is the subject-matter of the present case, 

the applicants sought the annulment of the archaeological discharge certificate No 9/2011, 

alleging that it was unlawful. 

In view of the references to the opinion of a specialist in history to be made in the 

recitals, the court of first instance pointed out that the following documents had been 

submitted in the case: "Expert's report" (folders 116-124 Vol. V of the Buzău Tribunal) drawn 

up by Prof. Dr. Ioan - Aurel Pop (appointed by the court), "Answers to the questions asked by 

the court" (folders 128-139 Vol. V of the Buzău Tribunal) drawn up by Dr. Arch. Monica 

Mărgineanu Cârstoiu and the "Expert's Report" drawn up by Prof. Dr. Ioan Piso, as expert - 

party for the plaintiffs (folders 192-199 Vol. V Buzău Tribunal). 

Concerning the evidential value of the work prepared by Dr. arh. Monica 

Mărgineanu Cârstoiu, as it emerges from the conclusion of 10.10.2017 (files 83-84 Vol. VI of 

the Buzău Court file), the court concluded that, since the evidence admitted being 

administered requires a specialist in ancient and medieval history, and Ms. Dr. arh. Monica 

Mărgineanu Cârstoiu specialises in archaeology and not in ancient history, the work she 

prepared does not meet the requirement of admissible evidence. Consequently, the court will 

not refer to the answers provided by Dr. Arch. Monica Mărgineanu Cârstoiu, as they are not 

admissible evidence in the case. 
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Regarding the "Expert Report" drawn up by Prof. Dr. Ioan Piso, as expert - party 

for the plaintiffs, the court found that the answers given lead to different conclusions from 

those given by the answers given by Prof. Dr. Ioan - Aurel Pop. Thus, the court noted first 

that Professor Dr. Pop was an expert party on behalf of the applicants and that, on reading the 

answer to question 7, he was convinced that the reasons underlying the decision to discharge 

the archaeological area were exclusively of a political and economic nature. However, what 

the court sought to obtain in its replies was a purely objective, scientific opinion on the 

research activities set out in the report which formed the basis for the archaeological 

discharge. 

As a result, the court of first instance considered that the references in the present 

recitals will be made only in the light of the answers given by Prof. Ioan - Aurel Pop. 

A. A first aspect of illegality invoked concerned the timing of the preventive 

archaeological survey of the Cârnic Massif, claiming, in essence, that after its completion, all 

the galleries in the Cârnic Massif were classified as class A historical monuments. As they 

thus benefited from a new protection regime, it was necessary to follow a different research 

procedure, with the investor having to obtain a new town planning certificate listing the 

Roman, medieval and modern galleries in the Cârnic Massif as historical monuments, with 

the need to obtain the opinion of the Ministry of Culture and National Cultural Heritage. 

The Court of First Instance held that, by Order No 2.361/2010 amending Annex 

No 2.314/2004 on the approval of the List of updated historical monuments and the list of 

missing historical monuments, the "Galleries of the Cârnic Massif", Roșia Montana village, 

Roșia Montana Commune, are listed with Code AB-I-s-A-20329 dating "Roman, medieval, 

modern period". 

According to Article 2(1) lit. c of Ordinance no. 43/2000 on the protection 

of archaeological heritage and the declaration of archaeological sites as areas of national 

interest, "archaeological research means the set of measures of a scientific and technical 

nature aimed at ensuring the prospecting, identification, uncovering through 

archaeological excavations, investigation, collection, recording and scientific exploitation, 

including publication, of archaeological heritage". 

"Archaeological heritage" is defined in b as "the totality of archaeological 

assets consisting of: 

1. archaeological sites listed in the National Archaeological Record, 

except for those that have been destroyed or disappeared, and sites classified in the List of 

Historical Monuments, located above ground, underground or underwater, containing 

archaeological remains: settlements, necropolises, structures, buildings, groups of 

buildings, as well as land with identified archaeological potential, defined by law. 

2. movable property, objects or traces of human manifestations, together 

with the land on which they were discovered." 

According to letter e, "preventive archaeological investigations are: 1. 

caused by construction, alteration, extension or repair works relating to roads, technical 

and civil engineering installations, including underground and underwater, excavations, 

quarrying, construction of main networks, land improvement works, telecommunications 

networks, installation of telecommunications relays and antennas, land survey and 

prospecting work - drilling and excavation - necessary for geotechnical studies, the siting 

of ballast pits and oil and gas wells, and any other work affecting the surface and subsoil 

in areas with archaeological heritage, whether within or outside built-up areas and 

regardless of the form of ownership of the land; 2. "works carried out in areas with known 

and investigated archaeological heritage, as well as those determined by partial or total 

restoration works of historical monuments, carried out according to the legislation in 

force concerning the protection of historical monuments". 

Also Art. 2 para. 1 of O.G. no. 43/2000 defines in points h and j the notions 

of "area with known and investigated archaeological heritage" and "area with 

archaeological heritage found" ("h) by area with known and investigated archaeological 

heritage means the land where, because of archaeological research, goods of the category 

referred to in point h) have been discovered. b)"; "j) "area with archaeological heritage 

found" means the land delimited by law, in which archaeological research is to be carried 
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out on the basis of information or scientific studies that prove the existence underground or 

underwater of goods of archaeological heritage, likely to be part of the national cultural 

heritage; until archaeological research is completed and appropriate measures are taken to 

protect and enhance the archaeological finds, the protection zones of archaeological or 

historical sites, established by law, are also areas with archaeological potential"). 

In light of the situation in the present case, the Court of First Instance 

considered that it follows from the above that preventive archaeological research may be 

carried out both in areas with known and investigated archaeological heritage (i.e., where 

archaeological objects have been discovered which are included in the List of Historic 

Monuments) and in areas with archaeological heritage which has been identified (with 

regard to scientific information or studies attesting to the possibility of identifying goods 

likely to have part of the archaeological heritage). 

However, regardless of whether it concerns one or another of the areas 

referred to above, archaeological research (as a set of scientific and technical measures) 

does not imply different modalities, procedures for carrying out the research, the only 

exception being the stage following the actual archaeological research, which is provided 

for in Art. 6 para. 5 of GC no. 43/2000: "In order to issue the certificate referred to in Art. 

5 para. (5)" (certificate of archaeological discharge), “for sites located in areas of priority 

archaeological interest, sites classified in group A of the List of Historical Monuments and 

for all investments, except for private dwellings located in other areas, the survey reports 

shall be sent for approval to the National Archaeological Commission." 

According to letter no. 1718/13.07.2011 (page 189 Vol. I of the Cluj Court 

file) it appears that the preventive archaeological research report was analysed by the 

National Archaeological Commission in its meeting of 12.07.2011. It approved the 

issuance of the archaeological discharge certificate according to the condition laid down in 

the provisions of art. 6 para. 5 of OG no. 43/2000 in consideration of the classification of 

the site as a historical monument class A. 

Also worth mentioning are the provisions of Art. 2 para. 5 of the same 

ordinance concerning the manner and purpose of archaeological research, without 

distinguishing between the areas investigated, i.e., whether these areas contain Class A 

monuments or not. According to these provisions, "All stages of archaeological research, 

consisting of inventory, diagnosis, excavation, supervision and interventions on the 

archaeological material, shall be carried out using all those specific methods, techniques 

and practices considered necessary to obtain the maximum amount of information on the 

archaeological heritage of the area investigated". 

The applicants argued that, following the classification of the Cârnic Massif 

in the List of Historical Monuments, by Order No 2.361/2010, the investor had to obtain a 

new town planning certificate. 

The Court of First Instance held that it could not accept those arguments as 

well founded. Thus, on the one hand, as has already been pointed out, the archaeological 

investigation (preventive or otherwise) does not differ in relation to the property located in 

areas under investigation and, on the other hand, the provisions relied on by the applicants 

are not applicable in the manner claimed. 

Thus, it is true that the Methodology for the application of the procedure for 

archaeological discharge approved by Order no. 2518/2007 from the Minister of Culture 

and Religious Affairs stipulates in Article 3 that "For areas with archaeological heritage 

from the List of Historical Monuments or the National Archaeological Repertory, whether 

or not included in the land-use planning and urban planning documents, the local public 

authorities issue the Urban Planning Certificate, specifying the need to obtain the opinion 

of the Ministry of Culture and Religious Affairs, before issuing the building permit". 

However, these provisions are intended to cover the situation where a 

planning certificate is required as a document prior to the issue of a building permit. 

According to Article 6 (1) of Law No. 50/1991 on the authorisation of construction works, 

"The urban planning certificate is the act of information by which the authorities refer to 

in Art. 4 and Art. 43 lit. a): 
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a.) make known to the applicant information on the legal, economic, and 

technical status of the land and buildings existing at the date of the 

application, in accordance with the provisions of the town planning 

plans and the regulations relating thereto or the land-use plans, where 

applicable, endorsed and approved in accordance with the law 

b.) establish the urban planning requirements to be met according to the 

specific 

site: drawing up a list of the approvals/agreements required for the 

authorisation of construction works 

c.) draw up the list of opinions/agreements required for the authorisation of 

the execution of construction works 

c1.) nominally indicate who in terms of operators of technical and public 

utilities networks will issue the respective permits/permissions; permits 

will be requested only from the owners of above ground and 

underground networks affecting the land area and/or buildings for 

which planning permission is requested, with consultation of the urban 

database set up in accordance with the law 

d.) inform the investor/applicant of the obligation to contact the competent 

authority for environmental protection to obtain its opinion and, where 

appropriate, its administrative act, necessary for authorisation."  
Art. 10 letter a of the same Law stipulates that "for construction works to 

be carried out on all categories of historical monuments provided for by Law no. 422/2001 

on the protection of historical monuments; republished, with subsequent amendments and 
additions, according to the updated List of Historical Monuments, including their annexes 

identified in the same building - land and/or buildings, in areas of protected historical 
monuments and in protected built-up areas, and buildings located in areas of protection of 

monuments and in protected built-up areas, established according to the law, or to 

buildings of special architectural or historical value, established by approved urban 
planning documents, the building/demolition permits shall be issued with the approval of 

the central or county public administration authority, as the case may be, competent in the 
field of cultural heritage protection." 

Article 3 of Order No 2518/2007 of the Minister of Culture and Religious 
Affairs is nothing more than an implementation of the provisions of the superior normative 

act represented by Law No 50/1991. 
Moreover, the fact that the town planning certificate referred to by the 

applicants is not a precondition for the issuance of the archaeological discharge certificate 

is also apparent from the way in which the Methodology is structured. Thus, preventive 
archaeological research is regulated in point III of the Methodology which, in Articles 11 

to 17, lays down the conditions under which preventive archaeological research is carried 
out and is concluded by the drawing up of a Report. Neither point III nor point IV of the 

Methodology (entitled "Issuing the archaeological clearance certificate") requires the 
issuance of a planning certificate as a precondition for issuing the archaeological discharge 

certificate. 
B. The court also held that another ground for the illegality of the contested 

certificate invoked by the applicants, was that it was issued over an area which had not 
been exhaustively archaeologically surveyed, with reference to the fact that a). the modern 

workings were not an objective of the archaeological survey and were not even dated with 

certainty; b). large areas of Roman mining workings were not surveyed on the grounds that 
they would not be affected by the proposed future mine; that they were outside the mining 

perimeter or for safety reasons. 
a.) With regard to the modern works, the plaintiffs have only reproduced 

fragments of the Technical Sheet item 15 (file 202 verso Vol. I of the Cluj Tribunal file) 
and of the work entitled "Exploration Expertise and Exploratory Topographical Surveys" 

(file 213 Vol. I of the Cluj Tribunal file), without specifying, in concrete terms, which are 
those modern works, other than those highlighted in the Report, which, although they could 

have been investigated, were omitted by the archaeologists. 
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Reading the Technical Data Sheet, the court found that most of the mining 

works recognized in the Cârnic massif belong to the modern era (over 12 km), presenting 
the results of the archaeological research of these modern works, including by sectors (files 

36-38, 55-57 of the Report). As noted in the Report, on page 29, 11.5 km of modern 
workings were explored in the southern part of the massif ("in this part of the massif the 

exploration was practically exhaustive"), while in the northern part of the massif, 
approximately 8.5 km of modern workings were explored. 

It was also noted that the report includes maps, including 3D maps, showing 

modern works in various sectors of the Cârnic Massif. 
Thus, the court held that, in so far as the modern works had not been 

investigated, a detailed description, a topography of them as they were made in the Report 
would otherwise not have been possible. 

Regarding the way of researching the modern works in the Cârnic Massif, 
the opinion of a specialist was also requested, namely that of Prof. Ioan - Aurel Pop (files 

116-124 Vol.  
V of the Buzău Tribunal).  

It was pointed out that the research activity in the Cârnic Massif was carried 

out in compliance with archaeological standards and procedures, the Archaeological 

Report containing the conclusions of the research carried out. 

It was pointed out by Prof. Ioan - Aurel Pop in answer to question no. 9 that 

"According to the Archaeological Report (Table 1, page 60) the total length of the modern 

mining works existing in the Cârnic massif is about 20 km. The vast majority of these (so-

called modern) mine workings were initially identified by consulting old mining plans 

(Posepny, 1868, Ghițulescu and Socolescu, 1941), then confronted with the reality on the 

ground. 

We have not identified any evidence that there are sections of modern 

works in the Cârnic Massif that have not been investigated by the archaeological team 

(not including areas where access has been restricted for safety reasons). 

From the contents of the Archaeological Report, we understand that many 

of the modern mining works were resumed during the 20th century by reprofiling 

(widening), which led to the destruction of the original characters. However, they were 

counted as modern mine workings. Others could only be confirmed by comparing plans of 

recent mining works, carried out by the Roșia Montană Mining Company in the second 

part of the 20th century, with older maps. The research revealed only one section of the 

modern gallery (end of the 17th century) that has preserved its original features, including 

the wooden track (wooden rail). The results of the research of the modern galleries are 

recorded in the Archaeological Report; it should also be borne in mind that, unlike the 

galleries of the Roman period, more comprehensive information on the characteristics and 

mining methods used in the modern period is contained in other documented sources or 

was obtained from research carried out in the Cătălina Monulești mining perimeter. 

Unlike the Cârnic Massif, in the protected area of the Roșia Montană 

Historical Centre, respectively the Cătălina Monulești mining perimeter, the 

archaeological mining research has revealed more than 1700 m of modern mining works 

not affected by recent mining restorations. These modern mine workings are still equipped 

with the original wooden rails over 1500 m long. According to French specialists, this 

assembly represents the longest and best-preserved section of wooden rail used in modern 

mining in Europe, including the crane systems (3 cranes in different sectors) and other 

modern wooden mining equipment preserved in situ, e.g., reinforcements, wooden bridges, 

ladders". 

Also, in question no. 10 he stated that "...during the drafting of this report, 

we have not identified any evidence that there were other modern works in the area that 

was the subject of the archaeological survey that were not studied by the team of 

researchers - authors of the Archaeological Report". 

The judge on the merits concluded that the claimants' allegations that the 

modern works were not an objective of the archaeological investigation were unfounded. 
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It should also be mentioned that, in the answer given by Prof. Ioan - Aurel 

Pop to question no. 5, it was pointed out that "...archaeological research, as defined by 

law, is an activity that is objectively limited by the existing conditions in the field. The aim 

of archaeological research is to obtain the maximum amount of information on the 

archaeological heritage existing in a given area. However, this "maximum" is not 

absolute, but refers to the information that can be obtained according to the realities in 

the field. Among these "Realities" are also included conditions relating to the security of 

research participants. Nowhere in any research programme can it be guaranteed that all 

the information about the archaeological heritage of a given area has been obtained; no 

archaeologist can guarantee the absolute completeness of research. What can and should 

be done is for archaeologists to try to obtain information that can be recorded at the time 

of the research. Having analysed the Archaeological Report, I consider that this objective 

of the survey has been met." 

Regarding the claimants' contentions that the modern works were not dated 

with certainty, the court noted that the report stated that 'to obtain relevant information in 

this regard, background studies should be carried out in the archives', so that the 

archaeological discharge is in no way impedes their dating. 

b.) Regarding the applicants' allegations that large areas of the Roman mines 

were not investigated on the grounds that they would not be affected by the proposed 

future mine development, that they were outside the perimeter of the mining area or for 

safety reasons, the court of first instance stated the following: 

According to Article 14 para. 2 of O.G. no. 43/2000, "The National 

Archaeological Commission is made up of specialists in the field, working in 

archaeological institutes, museums and other institutions". 

The court of first instance took into account the preventive archaeological 

survey report, including the sectors proposed for archaeological discharge, but also the 

reasons why certain sectors were not investigated ("inaccessibility of the works (too many 

collapses and too much backfill, non-existence of backfill storage areas in the excavation), 

instability of the walls making excavation difficult for safety reasons (fault zones which 

can open up and collapse as the backfill moves, unstable backfill above the access areas), 

areas outside the boundary of the future mine, as in the case of the eastern sector of Piatra 

Corbului, sectors with small, isolated, dispersed works, without coherence, or even very 

altered by modern reworking" - page. 219 verso Vol. I file of the Cluj Court), was 

approved by the above-mentioned Commission, a specialized scientific body, without legal 

personality, with an advisory role in the field of archaeological heritage. 

With regards to the ancient works, Prof. Ioan - Aurel Pop was asked to 

present his point of view through questions 5-7. 

Thus, in consideration of the statements in the Report according to which 

for the sectors of ancient mining galleries - Cârnic 4 network (middle and upper sector), 

Cârnic 8 and Cârnic 15, Cârnic 24, Cârnic 25, as well as for a set of ancient galleries, 

located in the northern part of the massif, archaeological excavations could not be carried 

out for reasons of researchers' safety, by means of question no. 5 it was aimed to obtain the 

point of view on the possibility of being discharged from an archaeological point of view. 

Prof. Dr. Ioan - Aurel Pop stated that it is also possible to discharge the 

archaeological task in the case of areas where excavations could not be made, if the 

research could not be carried out for objective reasons; noting that respect for the safety of 

archaeologists and other participants in research activities is a fundamental principle of 

archaeological research. 

He pointed out that "archaeological research is an activity that is 

objectively limited by the conditions in the field. The aim of archaeological research is to 

obtain as much information as possible about the archaeological heritage in a given area. 

This "maximum" is not absolute but refers to the information that can be obtained based on 

the realities on the ground. These 'realities' include conditions relating to the security of 

research participants. Nowhere in any research programme can it be guaranteed that all 

the information on the archaeological heritage of a given area has been obtained; no 

archaeologist can guarantee the exhaustive, absolute nature of research. 
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What can and should be done is for archaeologists to try to obtain 

information that can be recorded at the time of the research. Analysing the Archaeological 

Report, I believe that this objective of the research has been met. 

An analysis of the contents of the Archaeological Report shows that the 

team involved in the research recorded, even in the case of galleries where excavations 

could not be carried out for safety reasons, all the data that could be collected by other 

methods. Thus, pages 42-47 of the Archaeological Report contain the information that 

could be obtained by the archaeologists also regarding the galleries that could not be 

excavated for safety reasons. Therefore, an assessment of the archaeological potential was 

also made for the areas where excavations could not be carried out for safety reasons. 

Page 206 of the Archaeological Report states: "This Final Synthesis 

Document is the result of a final and complete archaeological investigation in the Cârnic 

massif. All the areas with archaeological potential and the remains discovered have been 

investigated, analysed, and evaluated according to scientific standards. The few areas 

mentioned in the report to which, for security reasons, our team did not have access, are 

inaccessible places, impossible to investigate. Unfortunately, the impossibility is absolute, 

since neither we (we recall that we had modern means of research at our disposal), nor 

any other team could enable access to those particularly dangerous areas. Even less could 

these areas be exploited from a scientific (research) or tourism point of view."  

There is no reason to doubt the research team's claims that it was 

objectively impossible to carry out excavations. I, as a historian and a connoisseur of 

archaeology, cannot question the competence of the archaeological specialists and those 

who have worked in the mining field. Compliance with safety and security conditions at 

work during archaeological research is a paramount obligation. In addition, we must not 

forget that we are talking about the research of mining galleries and not about a simple 

archaeological excavation. Research work in these areas, which are affected by cave-ins, 

toxic gas atmospheres and the constant danger of cave-ins, is subject to strict safety 

requirements and the decisions of the archaeological team cannot be questioned." 

The trial judge found that it was pointed out that although security reasons 

prevented excavations from being carried out, the Report also described the areas in 

question where they were accessible. 

He also pointed out that the object of the research was represented by 

mining galleries, which are repetitive in nature, so that any information that could have 

been collected would have been significant only in quantitative terms, not in qualitative 

terms. 

"However, ideal conditions are never encountered in practice and in all 

cases archaeological research is limited by the specific conditions existing at the site. 

Moreover, as these are mining galleries affected by collapses, it is also reasonable to 

assume that any existing archaeological heritage was destroyed when the galleries 

collapsed. 

Considering the content of the Archaeological Report and the reasons given 

above, my opinion is that the maximum amount of information on the archaeological 

heritage of the investigated area has been obtained, considering the limitations imposed by 

the technical and mining conditions and the state of conservation of the remains. Under 

these conditions, also considering the specificity of the series - mining galleries - I 

consider that the archaeological discharge even of the areas where excavations could not 

be carried out for safety reasons was possible and the decision to discharge them was 

justified." 

The court also held that the allegations according to which the 

archaeological discharge does not mean that any heritage elements would be definitively 

lost, but, as pointed out by Prof. Dr. Ioan - Aurel Pop, the execution of construction works 

could even result in the opening of access routes, and, if such works can only be carried out 

under archaeological supervision, the heritage elements could be investigated. 

With regard to the ancient gallery sectors Cârnic 16-25 (in respect of which 

the complainants pointed out that, although no reason was given in the Report as to why 

they had not been excavated, they had been discharged), Prof. Dr. Ioan - Aurel Pop pointed 
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out that the Report is "a particularly complex document, and the information obtained by 

the team of archaeologists and researchers is impressive", "the decision of archaeological 

discharge ... is an expert decision taken by the members of the National Archaeological 

Commission, who are the only ones entitled to make such professional judgments, based on 

the research reports submitted to them." It also stated that preventive archaeological 

research involves "the rescue of the archaeological heritage through recording (technical 

report, publications, relocation of artefacts and public/museum display), and is usually 

followed by the restitution of the respective land for current activities. In the case of the 

research in the Cârnic Massif, I consider that this purpose of the research - rescue by 

recording - has been fulfilled." 

C.) The court also held that another ground of illegality of discharge 

certificate No 9/2011, invoked by the applicants, was that it also discharged an area which 

the Final Report shows had been investigated and proposed for in situ conservation, and 

held that it could not accept these claims as well founded. 

Thus, it found that it is true that, as shown on maps 2 and 3 (folders 221- 

222 Vol. III Cluj Tribunal), the area proposed for conservation in situ (marked dark green) 

and the protection area (marked light green) do not cover the entire area of the Cârnic 7 

sector, but the fragments cited by the complainants are not interpreted in accordance with 

the entire Final Report. 

Specifically, on pages 166 - 167 it is stated about the Cârnic 7 Network that 

"This area of the Cârnic massif, also called Piatra Corbului, was proposed for protection 

and development for the purpose of museum enhancement. At present the area is classified 

in the list of historical monuments (LMI 2004- code: AB-I-s-A-20329)." 

This does not mean, however, that the entire Cârnic 7 sector was proposed 

for in situ conservation, a conclusion that is clear from the following: 

- It is indicated on page 15 of the Report that the mining networks 

investigated were grouped into spatial assemblies to which a sector name was assigned, 

and within each large sector the workings were named by a letter and a number (the letter 

C being assigned to chambers). On pages 166 to 167, to which the complainants referred, 

the finds from the Cârnic 7 network are described, i.e., two sites from the Roman period 

(Ch14 and Ch9). 

- Page. 37 of the report, "Approach by sectors", referring to the Piatra 

Corbului sector, the archaeological team presents it as having a high density of modern 

works, with 16 portions of old works being separated. 

- In other words, "sector" is not like "network", on the one hand, and, on 

the other hand, what is of archaeological interest in the Cârnic 7 Network in the Piatra 

Corbului sector are these two sites. 

- The conservation proposal made by the team of archaeologists at the 

very end of page 167 is also found in the part entitled "Scientific opinion on the 

archaeological discharge" (tab 11 verso - 13 verso Vol. II Tribunal Cluj), this time making 

a concrete spatial delimitation by indicating the STEREO 70 coordinates of both the area 

proposed for conservation in situ, the protection area and the area proposed to be 

archaeologically discharged. It should be noted, in line with the above, that what was 

proposed for in situ conservation was part of the Piatra Corbului sector, delimited, and 

not, as the complainants claimed, the entire Piatra Corbului sector. 

- In so far as archaeological discharge certificate No 9/2011 only cleared 

an area which does not include either the sector proposed for preservation in situ or the 

area constituting the protection zone, and the STEREO 70 coordinates for the delimitation 

are exactly those which are also contained in the scientific opinion, the judge on the merits 

concluded that, in the present case, the complaint made by the applicants is unfounded. 

D.) The Court of First Instance found that another criticism of the illegality 

of the contested act made by the applicants was their claim that the proposed area for in 

situ conservation and the proposed areas for archaeological discharge had been wrongly 

assessed, although the Report shows the particular importance of the site under 

investigation, like others whose universal value is recognised. Specifically, it found that 

the applicants had pointed out that criteria in accordance with nationally and 
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internationally accepted standards of practice for the conservation of architecture and sites 

had not been taken into account: the areas proposed for archaeological discharge were 

those in a poorer state of conservation than those proposed for in situ conservation, and the 

repetitiveness of certain works or the degree of accessibility to the public were taken into 

account as criteria for discharge, not sufficient archaeological elements to justify the 

importance of the area proposed for conservation to the detriment of the area proposed to 

be discharged. 

The Court of First Instance held that it could not accept these arguments as 

well founded. Thus, the determination of the historical, scientific, and archaeological value 

of a site/monument/area with known and researched archaeological heritage or only 

found/areas with archaeological potential revealed by chance is the prerogative of 

specialists in the field. It is precisely with a view to establishing this value, protecting, and 

preserving it that the legal provisions (G.O. No 43/2000 on the protection of archaeological 

heritage and the declaration of archaeological sites as areas of national interest and Law 

no. 422/2001 on the protection of historical monuments) lay down rules and obligations for 

all natural or legal persons, public authorities, or institutions with responsibilities in this 

field. 

As the first court has already pointed out, archaeological research, as a 

scientific and technical method, is the only one able "to ensure the prospecting, 

identification, uncovering through archaeological excavations, investigation, collection, 

recording and scientific exploitation, including publication, of the archaeological 

heritage". (art. 2 para. 1 letter c of G.O. No 43/2000). 

However, in the present case, the court of first instance found that the 
decision issue an archaeological discharge was not taken arbitrarily by the defendant, but 

because of a complex archaeological investigation carried out over several years by a 
complex team and finalised by a report subsequently approved by the National 

Archaeological Commission. 
The Court of First Instance also held that it is true, as applicants argued, that 

Article 10 of Law No 422/2001 provides that “Historic monuments are protected 
irrespective of their ownership or state of conservation”, but the provisions of Article 

19(3) of the same law allow the downgrading of historical monuments, following the same 

procedure and that it is triggered ex officio in the case of an archaeological discharge over 
archaeological sites, according to the opinion of the National Archaeological Commission. 

The protection of the archaeological heritage is the object of the regulation 
G.O. No 43/2000, which also provides for the possibility of an archaeological discharge of 

land where the archaeological heritage has been highlighted and which, thus, can be 
returned to normal human activities. 

Thus, having regard to the above-mentioned legal provisions, the court held 
that the archaeological discharge of land is not in contradiction with the obligation to 

protect historical monuments, even more so since, in the situation at issue, as stated above, 

the decision on the value of the finds around the Cârnic Massif was taken by a complex 
team of specialists and the archaeological discharge followed the legal procedure. 

The court also held that, as Professor Ioan-Aurel Pop pointed out in his 
paper, the value of archaeological finds cannot be assessed based on standard criteria but 

must be assessed on a case-by-case basis, depending on the specific data at hand. 
The report on which the archaeological discharge certificate analysed in the 

present case was based on includes the criteria assessed by Prof. Ioan - Aurel Pop as 
"relevant". 

He also pointed out that "First of all, it should be borne in mind that, as we 

have pointed out, the purpose of archaeological research is rescue through recording; in 
other words, once the recording of information revealed by the elements of archaeological 

heritage, the recovery of artefacts and the complex analysis of the historical context of the 
remains has been carried out, the purpose for which the protection regime of a site was 

established has been achieved, and the preservation of that protection regime is justified 
only in exceptional cases. 



41 
 

In the case of the Cârnic Massif, as can be seen from the Archaeological 

Report, the information has been recorded and interpreted by specialists, and the analysed 
remains - mining galleries - are repetitive. Mining galleries are the result of industrial 

activity, they are not works of art; their research is relevant to know the techniques and 
tools used, which can give additional information about the organization of society in 

certain periods, but mining galleries are not works whose value is enhanced by 
repetitiveness. 

In cases where types of workings have been discovered that have not been 

identified in other mining sections of Rosia Montana, specialists have proposed either in 
situ preservation or the creation of replicas (according to the Report, p. 210) at 1:1 scale 

(facsimile/replica) in a future Mining Museum at Rosia Montana. This is a widely used 
and preferred way in the most famous underground museums (e.g., Killhope, Scotland; 

Lascaux and Cosquer, France), to provide guaranteed security conditions for tourists. 
Of course, all this does not solve the complex problems that exist and is not 

an ideal solution, but a realistic one, since otherwise these traces of the past would remain 
inaccessible to the public for an unpredictable future. 

In making decisions over an archaeological discharge, consideration is also 

given to the scientific information obtained from the research undertaken (whether or not 
progress has been made in relation to the previous period, and whether or not the 

preservation of the site unaltered would allow additional information to be obtained), the 
real prospects of a site being genuinely protected and enhanced, and the evolutionary 

history of other similar or closely related cultural sites in our country.” 
With reference to the criteria for assessing the value of archaeological finds 

that should form the basis of a proposal for in situ conservation, it was pointed out not only 
that there are no such generally valid criteria, but also that "the oldest remains are 

preserved, and of these, those with an aspect of uniqueness or rarity have priority. As far 

as I understand, according to the results of the research carried out so far (completed for 
the Cetate, Cârnic, Jig massifs and in progress in the Orlea massif), the decision was taken 

to preserve in situ and enhance many areas with old mining works, as well as the 
immovable heritage, including for tourism purposes." 

With regard to the applicants' allegations of comparison with the Las 
Medulas site, Prof. Dr. Ioan - Aurel Pop pointed out that the decision to protect it could not 

be applied to all of them, as there were specific elements to each of them, the one to which 
the complainants referred being a mining site linked to an entirely different technology 

from that used in the Cârnic Massif (mining of alluvium, using a particular Roman 

technique for the exploitation of alluvium - ruina montium: the ruining of the mountain by 
means of the action of the erosive force of water driven in underground mining works 

carried out in order to undermine the mechanical strength of a portion of the massif - a site 
which has not suffered any destructive effect since the cessation of activity in Roman times 

to the present day). 
For the type of mining evidenced in the Cârnic Massif (the usual mining 

technique: blasting with tools and blasting with fire in case the rock became very hard), 
Prof. Ioan - Aurel Pop pointed out that there are numerous examples on the territory of the 

Roman Empire, as well as on the territory of Romania, in addition, the works being 

affected by subsequent mining restorations that distorted or destroyed the ancient remains. 
He gave examples of other sites with similar mining works, located in Romania: Bucium 

Frasin, Vâlcoi-Corabia, Deva, Gura Barza (Ruda Brad), Băița Crăciunești, Căraci, Almașu 
Mare. 

Since it is the opinion of a specialist in the subject-matter under 
consideration, the court also held that the statements made by Prof. Dr. Ioan - Aurel Pop 

regarding the existence in the world of other galleries containing evidence of mining over a 
long period of time: in the Iberian Peninsula (Rio Tinto, Aljustrel, Tres Minas), Great 

Britain (Britannia), the former province of Dalmatia/Illyria, the main mining provinces of 
the Roman Empire, together with Roman Dacia, the difference being that at Rosia 

Montana archaeological research was carried out on a large scale, which led to detailed 

knowledge of the sequence, while at the other mining sites research was on a smaller scale. 
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The court also found that it is necessary to highlight the claim that "The 

mining works in the Cârnic Massif are like others (even in a better state of conservation, 
being less affected by modern and recent mining reworkings) in the Rosia Montana site, 

located at Cătălina Monulești, Piatra Corbului and Păru Carpeni. Surveys carried out in 
the Cătălina Monulești network have revealed spectacular Roman mine workings, in direct 

connection for about 400 m in length, unaffected by modern mining reworkings. These 
mine workings also contain rare or unique wooden mining artefacts: hydraulic wheels in 

situ, with preservation in situ and of the rotating shaft, which must be highlighted. In 

addition, in the Cătălina Monulești perimeter, located in the protected area and proposed 
for museum development "in situ", the longest wooden rail track with modern direction-

change cranes in European mines is found in almost perfect state of preservation, within 
more than 1700 m of modern mining workings of a particular variety, including in fact all 

types of horizontal, vertical, and inclined mining workings (galleries, shafts, shafts, mining 
chambers, welders, inclined planes)". 

The national court also pointed out that the applicants' references to the 
European Convention of Valetta do not preclude the finding in the case before it that the 

archaeological discharge was an unjustified decision. In the view of the Court of First 

Instance, having regard to all the arguments set out above, there is no breach of the 
Convention's recommendations to preserve the archaeological heritage 'as a source of the 

European collective memory and as an instrument of historical and scientific study'. The 
court reiterated a point made earlier, namely that the execution of mining works around the 

Cârnic Massif could even result in the opening of new access routes to areas which are 
currently inaccessible or whose existence has not been known, if such works can only be 

carried out under archaeological supervision, new heritage elements can be researched and 
known not only by future generations, but also by present ones. 

Also, the in-situ preservation of all the discoveries made over time was, in 

the view of the court, an approach which would at least have delayed the progress of 
mankind, and a responsible, scientifically based balance with the need for knowledge had 

to be ensured. 
E.) The court also held that the plaintiffs also invoked the illegality of the 

archaeological discharge certificate no. 9/2011 in relation to the attestation of 
archaeologists who carried out the preventive research in the Cârnic Massif, as well as in 

relation to the fact that the Oxford Archaeology Report on the Rosia Montana Mining 
Project was also the basis for the issuance of the archaeological discharge certificate no. 

9/2011, although the Oxford Archaeology Unit is not a body of experts that meets the legal 

requirements for carrying out archaeological research in Romania. 
The Court of First Instance pointed out that, in accordance with the 

provisions of G.O. No 43/2000, the archaeological discharge requires prior preventive 
archaeological research, which, in the case of sites located in areas of priority 

archaeological interest, sites classified in Group A of the List of Historical Monuments and 
all investments, must be approved by the National Archaeological Commission in 

accordance with the provisions of Article 6 (a) alin 5. 
The Court of First Instance found that in the case under consideration this 

report was signed by Dr Beatrice Cauuet, Bruno Ancel, Antoine Constans, Călin Tămaș, 

Christian Vialaron, Dr Paul Damian. 
The applicants submitted that, in the light of the provisions of Article 3(b) 

of GEO no. 43/2000 the Court of First Instance had failed to give a ruling on the 
application according to which 'Archaeological research shall be carried out, under the 

conditions of this Ordinance, by specialist staff certified and registered in the Register of 
Archaeologists, in accordance with the provisions of the Regulations on archaeological 

excavations in Romania, as well as in compliance with the rules on archaeological 
standards and procedures and in accordance with the principles of the Code of Ethics of 

Archaeologists in Romania." Dr. Beatrice Cauuet was registered in the Romanian Register 
of Archaeologists in February 2011 (after the completion of the preventive research and 

the drafting of the Report), Bruno Ancel, Antoine Constans, Călin Tămaș are not 
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archaeologists and Christian Vialaron is not registered in the Romanian Register of 

Archaeologists. 
The judge on the merits considered that the first aspect to be pointed out is 

the fact that the archaeological research in the Cârnic Massif had to be complex and 
laborious, not only in view of the area to be investigated, but also the importance of the 

area. 
As regards to Dr Paul Damian, the court held that the applicants had not 

contested his status as an archaeologist registered in the Romanian Register of 

Archaeologists. On the other hand, the court held that he was the scientific director of the 
National Museum of Romanian History and the scientific officer in charge of the Alburnus 

Maior national research programme, a programme established by the Ministry for Culture 
with Order No 2504 of 7 March 2001. It is coordinated by the National Museum of 

Romanian History in collaboration with the Archaeology Service of the Directorate 
General of Cultural Heritage. 

Contrary to what the plaintiffs claimed, the judge on the merits found that 
the scientific officer in charge of the archaeological research was not Dr. Beatrice Cauuet, 

but Dr. Paul Damian, and that the condition mentioned by the plaintiffs in the application 

was also met, deduced from the interpretation of the provisions of Article 4 of the 
Methodology on the certification of specialist personnel in the field of archaeological 

research, namely that the scientific officer must hold a certificate of expert archaeologist 
(Paul Cristian Damian is registered in the Archaeological Register with this category of 

certificate). 
The court of first instance also held that the archaeological research was not 

only carried out by the persons named in the application for a writ of summons, but by a 
much larger team, indicated in the opening part of the Report (page 198 Vol. I Cluj Court). 

Thus, the team of archaeologists included Romică Pavel and Decebal Vleja, 

both registered in the Romanian Register of Archaeologists. 
The fact that archaeologists - French mining speleologists, French, German 

and Romanian geologists, dendrochronologists, radiocarbon dating specialists, 
environmental specialists participated with them cannot lead to the conclusion that the 

archaeological research was carried out in violation of the legal provisions. Since it was a 
complex activity, the court of first instance found that it was clear that the participation of 

specialists from different fields was required, since the provisions of G.O. No 43/2000 
itself provide in Article 2 alin 5 (a), that the participation of specialists from different fields 

was necessary. "All stages of archaeological research, consisting of inventory, diagnosis, 

excavation, supervision and interventions on archaeological material, shall be undertaken 
using all those specific methods, techniques and practices considered necessary to obtain 

maximum information on the archaeological heritage of the area investigated", 
archaeological research being defined by the same normative act in art. 2 para. 1 lit. c as 

"the set of measures of a scientific and technical nature aimed at ensuring the prospecting, 
identification, uncovering through archaeological excavations, investigation, collection, 

recording and scientific exploitation, including publication, of the archaeological 
heritage." 

It also held that Article 6 para. 3 established that "Organising institutions 

may also use other specialists to carry out research, studies or other works, who will carry 
out their activity on the basis of a contract concluded under the terms of Law no. 8/1996 

on copyright and related rights, as subsequently amended and supplemented; the contract 
shall contain clauses on the deadline for handing in the research report, as well as on the 

assignment of copyright on the scientific results of the research, study or work carried 
out." 

In the opinion of Prof. Dr. Ioan - Aurel Pop, the judge on the merits noted 
that it was pointed out that mining archaeology is a particular field of archaeology with a 

small number of specialists at European level. "Through their professional training and the 
experience accumulated over several decades of mining archaeological practice, including 

in the field of conservation, restoration and enhancement of mining heritage, CNRS 

researcher Dr. Beatrice Cauuet and museographer Bruno Ancel, who participated in the 
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research in the Cârnic Massif, are world-renowned specialists in the field of conservation 

and restoration in mining archaeology as well as in the possibilities of tourist 
enhancement. 

... The involvement of Ms Cauuet in the research programme was a 
necessary step, as at that time there were no archaeologists in Romania specialised in 

mining archaeology - a branch of ancient archaeology. In the absence of such a specialist, 
who was familiar with mining techniques and possessed a number of skills related to 

archaeology (geological, technical, etc.), it would not have been possible to exploit the 

information extracted during the archaeological research underground; moreover, 
Romanian archaeology would have been deprived of the possibility of training young 

Romanian specialists in the field, which fortunately happened." 
In view of all the above, the court of first instance concluded that the 

archaeological research was carried out by certified archaeologists registered in the 
Romanian Register of Archaeologists, together with other specialists in accordance with 

the provisions of G.O. No 43/2000. 
Regarding the invocation of the provisions of E.G.O. No 49/2009 on the 

freedom of establishment of service providers and the freedom to provide services in 

Romania, in the light of the above, the court of first instance held that it was not relevant to 
the present case. 

Regarding the fact that the Oxford Archaeology Report on the Roșia 
Montana  
Mining Project was also the basis for the issuance of the Archaeological Discharge 
Certificate 9/2011, and that the Oxford Archaeology Unit is not a body of experts that 
meets the legal requirements for carrying out archaeological research in Romania, the court 
held as follows: 

As mentioned above, in accordance with the provisions of G.O. No 
43/2000, to archaeologically discharge a site classified in group A of the List of Historical 
Monuments, preventive archaeological research is required, and the report prepared must 
be approved by the National Archaeological Commission. 

In the case, the judge on the merits found that these provisions were 
materialized by preventive archaeological research and in the preparation of the Preventive 
Archaeological Research Report - Cârnic Massif, for the period 1999-2000, 2002-2006 
(files 195 Vol. I - 86 Vol. III Cluj Court file). A report approved by the National 
Archaeological Commission in its meeting dated 12.07.2011. 

The Oxford Archaeology report, although mentioned in the introductory 
part of the Archaeological Discharge Certificate No 9/2011 is not a required report and 
without which the Certificate could not have been issued. Moreover, the Certificate states 
that, in relation to the provisions of Article 5 para. 1-3, Art. 6 para. 5 and Article 13(d) of 
G.O. No 43/2000 and regarding the content and conclusions of the archaeological research 

report, the Ministry of Culture and Religious Affairs with powers in the field (the 
defendant in the present case) signed the archaeological discharge. 

Thus, since the Oxford Archaeology Report was not a report required by the 
legal provisions and the defendant did not carry out the archaeological task discharge in 
view of it, the court concluded that the plaintiffs' allegations in relation to this Report are 
not relevant in the light of the analysis of the legality of the archaeological task discharge 
certificate No 9/2011. 

F.) The Court of First Instance also held that another plea of illegality 
raised by the applicants in relation to the contested certificate was that relating to the 
National Archaeological Commission. Thus, in essence, the applicants submitted that the 
operating regulations of that commission had not been approved by order of the Minister 
of Culture, published in the Official Gazette, and that the decision of that commission 
approving the Archaeological Research Report was invalid because it did not satisfy the 

minimum formal and substantive requirements.  
The first instance rejected as unfounded those claims in view of what 

follows: 



45 
 

According to Article 14 para. 4 of G.O. No 43/2000, "The National 

Archaeological Commission has 21 members and operates in accordance with its rules of 

organization and functioning, approved by order of the Minister of Culture and Religious 

Affairs." 

The Regulation on the organisation and functioning of the National 

Archaeological Commission was approved by Order No 2127/2005, not published in the 

Official Gazette. 

According to Article 12 para. 1 and 2 of Law no. 24/2000, "In order to enter 

into force, the laws and other normative acts adopted by the Parliament, the Government 

decisions and ordinances, the Prime Minister's decisions, the normative acts of the 

autonomous administrative authorities, as well as the orders, instructions and other 

normative acts issued by the heads of the specialized central public administration bodies 

shall be published in the Official Gazette of Romania, Part I.  
(2) They are not subject to publication in the Official Gazette of Romania:  

a) decisions of the Prime Minister classified according to the law. 

b) normative acts classified, according to the law, as well as those of 

individual 

character, issued by the autonomous administrative authorities and by 

the specialized central public administration bodies." 

Thus, the condition of publication in the Official Gazette for entry into force 

is laid down by law only for orders (administrative acts) of a regulatory nature. 

Normative administrative acts are those which contain general, impersonal 

regulations which produce effects erga omnes, while individual acts are those which 

produce effects, as a rule, in relation to one person, or sometimes to several persons, 

expressly named in the content of these acts. 

Thus, the Court of First Instance held that, to conclude that an 

administrative act is of an individual or normative nature, it is necessary to consider the 

extent of the legal effects which it produces. 

Contrary to the applicants' submissions, the Court of First Instance found 

that it is more than obvious that the Order approving the Rules of Organisation and 

Functioning of the National Archaeological Commission does not produce erga omnes 

effects. 

The fact that the rules governing the operation of other committees of the 

Ministry of Culture were approved by order published in the Official Gazette is irrelevant 

since, as has been pointed out, in the specific case before the Court, Order No 2127/2005 

was held by the court to be an administrative act of an individual nature. 

Moreover, the court also pointed out that, in accordance with the provisions 

of Article 14(1) of G.O. No 43/2000, the National Archaeological Commission operates as 

a specialised scientific body without legal personality, with an advisory role in the field of 

archaeological heritage, under the Ministry of Culture and Religious Affairs. 

It also found that this Commission does not operate under the authority of 

the Ministry of Culture or under the coordination of the Minister of Culture and National 

Heritage and is not provided for in Annex No 2 of Decision No 90/2010 on the 

organisation and functioning of the Ministry of Culture. 

As it is clear from the provisions of G.O. No 43/2000, the National 

Archaeological Commission is a scientific body, without legal personality, with an 

advisory role in the field of archaeological heritage. As a result, the Commission cannot be 

considered a public authority, whether it is a public or assimilated authority: "a State body 

or a body of administrative-territorial units acting under public authority for the 

satisfaction of a legitimate public interest; ... legal persons governed by private law which, 

according to the law, have obtained public utility status or are authorised to provide a 

public service under public authority" (Article 2(1)(b) of the Administrative Litigation 

Law). 

Not being a public authority, the judge on the merits held that the 

Commission does not issue administrative acts. As a result, an analysis of the legality of 

the approval by the National Archaeological Commission of the Preventive Archaeological 



46 
 

Research Report cannot be carried out in the light of the formal and substantive conditions 

required for an administrative act. 

The court also held that the approval of the research report is attested by 

letter no. 1718/13.07.2011 of the Directorate of Cultural Heritage of the Ministry of 

Culture, communicating the approval by the Commission, in its meeting of 12.07.2011, of 

the research report on the Cârnic Massif. This document was signed by the Commission's 

secretary, who participated in this capacity at the meeting of the Commission on 

12.07.2011. The existence of a document attesting the agreement of the National 

Archaeological Commission is proof of the administrative operation of approval. 

Moreover, the judge on the merits found that the applicants did not contest 

the fact that the report had been approved by the Commission but submitted arguments 

concerning formal aspects of the Commission's way of working and the way in which its 

decision was put into writing. However, in so far as there is no doubt that the meeting at 

which the report was presented and approved did take place and in so far as the applicants' 

arguments related to administrative acts and the National Archaeological Commission is 

not a public authority, but a specialised scientific body without legal personality, with an 

advisory role in the field of the archaeological heritage under consideration in the present 

case, the court concluded that the applicants' submissions are not of such as to lead to a 

finding that the archaeological discharge certificate No 9/2011 is unlawful as a 

consequence of the unlawfulness of the manner in which the prior approval of the National 

Archaeological Commission was given. 

G.) Regarding the exception of res judicata in relation to Decision No 

4607/09.12.2008 of the High Court of Cassation and Justice - Administrative and Fiscal 

Litigation Section, invoked by the applicants at the trial of 19.11.2012 (pages 209-210 Vol. 

III of the Cluj Court file), and assessed by the court invested at that time as a defence on 

the merits of the case, the court held as follows: 

It found that by the aforementioned decision (files 158-189 Vol. III of the 

Cluj Court file), the appeals filed by the Ministry of Culture and Religious Affairs and SC 

"Roșia Montană Gold Corporation" SA against the civil judgment no. 157/CA of 

26.11.2007 pronounced by the Court of Appeal Brasov - Administrative and Tax Section, 

which annulled the Certificate of discharge of archaeological task no. 4/2004 issued by the 

Ministry of Culture and Religious Affairs, were rejected. 

From the way in which it was raised by the applicants, without being 

developed until the closure of the proceedings, the Court of First Instance held that the 

objection of res judicata was analysed in the light of its positive effect, it being clear that, 

in the previous case, which was concluded by an irrevocable judgment, the triple identity 

of the parties, subject-matter and cause of action was not present.  
Thus, having relied on the positive effect of the previous judgment, the 

court of first instance examined whether the present case raises issues of dispute which 
relate to the previous judgment so that they cannot be contradicted. 

The Court of First Instance found that the applicants had relied on the plea 
of res judicata without specifying which aspects of the dispute had been finally determined. 

Thus, from the contents of Decision No 4607/09.12.2008 it appears that the 
cancellation of discharge certificate No 4/2004 was ordered, in essence, for the following 
reasons: 

- The report on the "Topographical, Archaeological and Geological 
Study of Mining Remains", drawn up following research carried out in the period 1999-2003 
in the Cârnic Massif, does not propose certain areas for conservation and others for 
archaeological discharge, but only describes the research carried out, the methods used, the 
remains found, scientific assessments, conservation proposals, there are no references to 
topographic identification above ground, there is no correspondence between the maps of the 
Roman mining galleries discovered underground and the topographic identification data; 

- The analysis of the documents by the National Archaeological 
Commission at its meeting on 19.12.2003 was superficial 
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- The final report was not written by the archaeological site manager, as 
the territory included in the contested certificate was identified with stereo data in the form of 
an inventory of coordinates, without a graphic illustration 

- The report does not show a field delineation or overlay of the surveyed 
underground works on a plan 

- The stereo coordinates have the X and Y axis values reversed 
- There was a missing area that had neither been archaeologically 

researched nor proposed for in situ conservation 
- The archaeological investigations had not yet been completed at the 

time of the issuance of Archaeological Discharge Certificate No 4/2004 and the Final Report 
had not been prepared, the certificate having been issued prematurely. 

In the present case, however, the Court of First Instance reiterated the points 
set out above, in the light of which it concludes that the plea was unfounded in law. 

Thus, archaeological discharge certificate No 9/2011, which is currently 
being challenged, was issued after the completion of preventive investigation which was 
carried out after the issue of Certificate No 4/2004 and after the drawing up of a final 
report (referred to as the 'Final Summary Document 2009'), considering the results of the 
latter investigation and not of the previous one. 

The omissions identified by the court in the previous case were related to 
the stage of the research and to the mentions contained in the previous report or to the 
archaeological discharge procedure followed up to the date of the discharge in 2004. 
However, in so far as the preventive archaeological investigations continued and 
supplemented and developed the previous ones, and the procedure followed subsequently 
and completed in 2011 was not affected by any defect in legality found in the previous 
case, the first instance held that those omissions could not be held to constitute contentious 
issues capable of producing the effects of the final judgment in the present case. 

An appeal against judgment No 770 of 10 December 2020 and the judgment 

of the sitting of 17 September 2014 of the Buzău Court - Second Civil, Administrative and 

Fiscal Section, was brought by the applicants THE INDEPENDENT CENTRE FOR THE 
DEVELOPMENT OF ENVIRONMENTAL RESOURCES, THE AURARILOR ALBURNUS 
MAIOR ASSOCIATION, THE SAVE BUCHAREST ASSOCIATION, pursuant to Articles 1(l) 
and 20(l) of Law No. 554/2004 on administrative litigation, as subsequently amended and 
supplemented. They requested that the appeal be admitted; that the judgment and the sentence 
appealed against be set aside in their entirety, that the application and the supplementary 
action be admitted as formulated and, consequently, that discharge certificate no. 9 of 
14.07.2011 (hereinafter referred to as the Certificate) be annulled. 

The Appellants pointed out that, in fact, by civil judgment no. 770/10.12.2020 
delivered by the Court of Buzău - Second Civil, Administrative and Fiscal Section, the action 
was dismissed, admitting the accessory intervention applications of the Pro Dreptatea 
association, the Pro Rosia Montana association, the “Future Mining” trade union.  

At the same time, by a decision rendered on 17.09.2014, the Buzău Tribunal 
admitted the plea of lateness of the applicants' (the undersigned appellants) supplementary 
application, pleaded by the defendant Alba County Directorate for Culture and Heritage and 
the intervener. 

They also pointed out that on 14.07.2011, the Alba County Directorate for 
Culture and National Heritage issued the administrative act of Archaeological Discharge 
Certificate no. 9/2011 by which the entire surface of the Cârnic Massif was archaeologically 
discharged; except for the Piatra Corbului point, thus discharging the archaeological burden 
of all other mining galleries in the Cârnic Massif, from Roman, medieval, and modern times.  

A. Regarding the judgment delivered on 17.09.2014 by which the Buzău 
Court - Second Civil, Administrative and Fiscal Division upheld the objection of lateness 

of the applicants' supplementary application, the appellants considered that civil judgment 
No 770/10.12.2020 of the Buzău Court was open to criticism on two counts: 

Firstly, by the judgment of 19.11.2012 the Cluj Court rejected (prior to the 
transfer of the case to the High Court of Cassation and Justice) the plea of belated 

completion of the action and the plea of inadmissibility of the preliminary claim, as raised 

by the defendant, the Alba County Directorate for Culture and National Heritage and the 
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accessory intervener Roșia Montană Gold Corporation S.A., (files 209-210 Vol III. Cluj 

Court). 
The Appellants referred that the closing of the hearing by which the 

objection was decided is an interlocutory closing according to Article 235 of the Code of 
Civil Procedure, and interlocutory closings are binding for the court, in the sense that the 

judges cannot go back on them and when giving judgment they will have to respect the 
issues resolved by these closings. 

They also pointed out that the High Court of Cassation and Justice, in its 

decision of 5.11.2013, ordered the transfer of the case to the Court of Buzău, but did not 
order the removal of the procedural acts previously carried out in the case (Article 135(2) 

of the Code of Civil Procedure), as follows the judgment of the Cluj District Court was 
maintained.  

Therefore, they considered that the exception discussed on 17.09.2014 by 
the Court of Buzău is unlawful in terms of violation of the effects of the interlocutory 
judgment delivered by the Court of Cluj, prior to the judgment on the call for transfer.  

Moreover, although the Court of Buzău admitted the plea of untimeliness of 
the supplementary application, appellants noted that in its reasoning, the court of first 

instance referred to points of argument inserted by the appellants in the application and, 
therefore, although the supplementary application was rejected as untimely, the court of 

first instance ruled on it. 
Second, they argued that the conclusion of the Buzău District Court was 

open to criticism and unlawful on the basis of an erroneous analysis of the procedural 

moment at which a supplementary application may be brought.  
With regard to the conclusion of the hearing of 17.09.2014, in relation to the 

alleged infringement of the provisions of Article 132 of the Code of Civil Procedure, 

appellants stated that the subject-matter of the application delimits the procedural 
framework in which the proceedings will be conducted, with regard to that subject-matter, 

and the court is bound by it, in the sense that it is a criterion for assessing minus, plus or 
ultra petita situations.  

However, as has been established in the specialist doctrine, appellants stated 
that, in the statement of the factual grounds, the applicant must indicate the circumstances 

of a substantive nature from which his claim derives. Thus, the subject-matter of the 
application must not be confused with the factual grounds, that is to say, the application ‘s 

pleas in law.  
From the provisions of Article 132 of the Code of Civil Procedure, the 

legislator has distinguished two categories of applications: for the completion and for the 

amendment of the original application, and in doctrine and case law there are clear and 

easy criteria to make the differentiation between the two categories of applications. Thus, 

the purpose of applications for supplementing is to fill in gaps in the content of the original 

application, such as, for example, the submission of additional information to identify the 

assets or to complete the factual elements. By contrast, applications to amend are those 

where the plaintiff seeks to change important elements of the application, such as the 

parties, the subject-matter of the application or its legal basis.  
Appellants submitted that the distinction between the two claims is 

extremely important from the perspective of the correct application of the provisions of 
Article 132 and Article 134 of the Civil Procedure Code respectively. Interpreting 
provisions of Articles 132 and 134 of the Civil Procedure Code, the application to amend 
the "action may not be received, without the consent of the other parties, until the first day 

of the hearing, but not the application to complete it, which does not seek to change 
important elements of the application such as the subject matter, legal basis or parties. 

They mentioned that at the hearing on 10.09.2012, they filed a supplement 
to the action by which they added to the factual elements contained in the initial 
application regarding the subject matter of the application - the annulment of the 
administrative act of the archaeological discharge certificate No. 9 of 14.07.2011. 
Therefore, by elaborating on the grounds for invalidity raised above, the appellants have 
shown that they did not seek to change the subject-matter of the application, but merely 
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intended to supplement certain deficiencies in the original application, in which regard the 
High Court has also ruled, holding that the procedural attitude of the applicant generated 
by the submission of relevant evidence in order to supplement the factual elements is not 
such as to change the subject-matter of the application. 

The case to which they referred, the respondent applicant, in all stages of the 
proceedings, sought the annulment of discharge certificate No 4/14 January 2004. In this 
regard the High Court held that the subject-matter of the application remained the same, 
even though the respondent invoked additional grounds of invalidity relating to the same 
subject-matter of the application. It can easily be seen that the factual situation in the 
presented case is almost like the factual situation of the present case. 

In clarifying the issue of admissibility of the request for a supplement, in 
which additional grounds are invoked to ensure the invalidity of the administrative act, the 
Court ruled that only a correct and complete statement of reasons for the administrative act 

can guarantee a truly effective judicial review and a correct perception of those to whom it 
is addressed. Hence the lack of such statement of reasons may lead to the annulment of the 
administrative act. 

Moreover, appellants highlighted a very important point established in court 
practice as to the grounds for invalidity in the application for full compensation: in so far as 
the grounds relied on are absolute grounds for invalidity, their invocation is not time-
barred. Thus, given that the additional grounds relied on relate to the invalidity of the 
administrative act archaeological discharge certificate No 9 of 14.07.2011, and that they 
are of manifest absolute invalidity, the appellants considered that the court should take 
them into account and examine them as such. 

They also stated that the European Court of Human Rights has consistently 
drawn attention to the fact that the right to a fair trial guaranteed by paragraph 6 para. 1 of 
the Convention, includes, inter alia, the right of the parties to submit observations which 

they consider relevant to their case, since the Convention is not intended to guarantee 
theoretical or illusory rights, but concrete and effective rights, that right cannot be 
considered effective unless those observations are actually "heard", i.e., properly 
considered by the relevant court. 

They said that Article 6 requires the "court" to conduct an effective 
examination of the parties' pleas, arguments, and evidence, at least to assess their 
relevance. 

Given the principle of protection of the public interest in administrative law, 
the judge is called upon to verify the legality of the administrative act in all its aspects, so it 
is obvious that the law of administrative dispute is complemented, to the extent of 
compatibility, with the Code of Civil Procedure under Article 28(1). 

The active role of the judge established by Article 129 of the Code of Civil 
Procedure is accentuated by the fact that this is an administrative dispute, in which there is 
no distinction between the legal regime of relative nullity and that of absolute nullity 

decreed in common law. The subject-matter of the administrative dispute is an 
administrative act issued in application or organisation of the law. 

Appellants stated that the administrative dispute calls into question the 
public authority and public interest, which conflict with a legitimate personal right or 
interest. Since the principal raison d'être of the public administration is the issuing of 
administrative acts by which the execution of law is organised or the law is applied, the 
conflict which has an administrative act as a conflict concerns not only legitimate rights 
and interests, but also the parties, as subjects of private law, and the exercise of jurisdiction 
by the public authorities, as subjects of public law. The appellants are of the opinion that, 
in the present case, the dispute concerning administrative act is therefore also a conflict of 
public policy. 

The court may, in order to pronounce a solution which reflects the judicial 
truth and which tends to remove an injury to the public interest in the sense indicated 
above, retain any factual or legal fact about which there is evidence in the case file and 

which has been put to the contradictory discussion of the parties, invoking in this regard as 
judicial practice decision no. 2548 of 03.11.2011 of the Bucharest Court of Appeal 
pronounced in case no. 33719/3/2011. 
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Appellants highlighted that the new grounds of illegality relied on arose 
from the submission of legal evidence, namely the submission of the documentation on 
which the administrative act was based. 

Thus, on the one hand, the grounds relied on are aimed at proving harm to a 
public interest by an act which is absolutely void and, on the other, the applicant is in a 
somewhat inferior position to the defendant and the act in question. The act in question is 
presumed to be lawful, so the defendant does not have to prove its lawfulness, and it is for 
the plaintiff to rebut the presumption of the act's lawfulness by all legal means of proof. 

The appellant was not aware from the outset of the case of all the 
documentation on which the act was based, since there was no procedure for the ex officio 
publication of the act by the issuing authority at the time the act was issued, together with 
all the documentation on which it was based. It is only after the action has been brought 
before the court that the applicant becomes aware of all the documentation on which the 

act was based and can therefore fully criticise the act for all its defects of illegality. 
Moreover, they reminded that, in the present case, the two defendants did 

not agree to submit, by the first day of the hearing, the complete documentation on which 
the two administrative acts were based. 

In this regard, the appellants pointed out that only at the deadline of 
18.06.2012 did the defendant and the intervener submit the documentation on which the 
contested act was based, the court granting a deadline for the study of the submitted 
documentation. 

It is only since that deadline, in view of the principle of "equality of arms", 
that the applicants have been able to strengthen and detail the grounds for defending their 
request for the annulment of the administrative act; grounds which were set out in detail at 
the deadline of 10.09.2012. 

Appellants considered that the civil judgment was unreasonable in terms of 

the analysis of the evidence. Although three documents were filed in the case file, the court 
of first instance rejected two documents on grounds that they were unrelated to the subject-
matter of the case without giving any substantial reasons. 

Thus, in the case file there is the "Expert report" submitted by Prof. Dr. 
Ioan-Aurel Pop - specialist in medieval history, the "Answers to the questions asked by the 
court" prepared by Mrs. Dr. Monica Mărgineanu Cârstoiu, archaeologist, as well as the 
"Expert report" written by Prof. Dr. Ioan Piso - specialist in ancient history, expert party. 

Appellants stated that the court of first instance had critically excluded as 
evidence two of the papers (the Monica Mărgineanu Cârstoiu paper and the Ioan Piso 
paper), its reasoning being that the first paper was written by a specialist in archaeology, 
and the second that the conviction of the expert Ioan Piso was found to be linked to 
considerations of an exclusively political and economic nature as the basis for which the 
archaeological discharge certificate was issued.  

They pointed out that although the evidence admitted by the Cluj Court 

required the opinions of specialists in ancient and medieval history, the trial court, for 
reasons unrelated to the case, eliminated the opinion of a renowned specialist in ancient 
history, Prof. univ. Ioan Piso, former director of the National Museum of Transylvanian 
History, also a reputed archaeologist, and allowed another specialist in medieval history to 
give his opinion on the parts and questions relating to the Dacian and Roman periods. 
Furthermore, they pointed out that although the opinion of the archaeologist Monica 
Mărgineanu Cârstoiu was rejected, the court of first instance took the considerations on 
archaeology and how to carry out archaeological research from a distinguished scholar, 
who is unfortunately not an archaeologist. 

They argued that the court did not consider the fact that Ms Monica 
Mărgineanu Cârstoiu is a renowned archaeologist, scientific researcher I (like the rank of 
professor) at the Dumitru Pârvan Institute of Archaeology, who specialises in ancient 
archaeology, the Greek and the Roman period, and epigraphy and has gained national and 
international recognition for her work on the Rosia Montana area. 

On the other hand, the appellants also pointed out that the court of first 
instance did not take into account the exceptional work carried out by a team of renowned 
university professors, considered world leaders in the fields of history, namely Prof. 
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Andrew Wilson, Institute of Archaeology, Oxford University, Prof. David Mattingly, 
University of Leicester, School of Archaeology and Ancient History, Prof. Michael 
Dawson, under the auspices of the University of Oxford, entitled "Position Paper on the 
importance of the Cârnic Massif, Roșia Montană, jud. Alba, Romania." This is a paper 
commissioned by the Minister of Culture. It should be noted that it does not discuss the 
Oxford Archaeology Unit Report, which is a paper commissioned by RMGC, the 
beneficiary of the archaeological discharge. The appellants noted that the latter report is not 
drawn up by a body of experts who meet the legal requirements for carrying out 
archaeological research in Romania. 

They stated that the Oxford Archaeology Unit is not, however, a body of 
experts that meets the legal requirements for carrying out archaeological research in 
Romania, nor does it hold certification to carry out environmental impact analysis studies. 
The Oxford Archaeology Unit would not have been able to draw up the documentation on 

which to base an administrative decision of archaeological discharge. 
Moreover, as the title of the relevant report indicates - "Analysis of the 

environmental report on the processes and procedure of surface archaeology" the 
appellants considered that it seems to refer to the evaluation of surface archaeological 
research, far from the character of underground archaeological research undertaken in the 
Cârnic Massif. 

Regarding the evolution of the protection status of the Cârnic Massif, Roșia 
Montană, the appellants pointed out that the perimeter of the Cârnic Massif, Roșia 
Montană, Alba County has been protected since 2000 as an area with identified 
archaeological heritage, considering the existence of Romanian mining galleries in this 
area. The Roman galleries of were mentioned in Annex III of Law No 5/2000. According 
to art. 5, this annex registers cultural heritage values of national interest and the galleries of 
the Cârnic Massif are heritage values of industrial architecture being communication 

routes. 
They also pointed out that the archaeological research carried out in the 

Cârnic Massif was started in 2001 as rescue archaeological research, as defined in Art. 2 
lit. C) of G.O. No 43/2000 in force at the time. 

Appellants pointed out that within the Alburnus Maior research programme 
archaeological research was carried out by a team of Romanian, French and German 
archaeologists coordinated by Dr. Beatrice Cauuet. “Topographical, archaeological and 
geological study of mining remains" was carried out under the coordination of Dr. Cauuet. 
It is a report on the research carried out between 1999 and 2003 in the Rosia Montana - 
Cârnic Massif area. The report notes that "after five years of research, Roșia Montana is 
emerging as one of the largest centres of the Roman world" and it proposed to preserve “in 
situ” the existing value through restoration works, conservation works and their 
arrangement for public visits. The relics found are said to be "extraordinary and impressive 
in their sheer size.” In its conclusions, the report discusses the reasonableness of selecting 

special areas to be preserved “in situ” does not draw any decisive conclusions regarding the 
administrative decisions to be taken by the competent authorities regarding each sector of 
the Cârnic Massif subject to research by the team of archaeologists mentioned. 

The entire perimeter of the Cârnic Massif, except for the Cârnic East - Piatra 
Corbului sector, was discharged with certificate 4/2004 issued by the Ministry of Culture 
and Religious Affairs - Directorate of Historical Monuments and Museums, with the 
positive opinion of the National Archaeological Commission dated 19 December 2003. 
The discharge certificate 4/2004 stated that, in accordance with Article 5 para. 1, 2 and 3 of 
G.O. No 43/2000, modified by Law No 462/2003, the archaeological sector of the 
underground Cârnic Massif, perimeter identified via Stereo 70 coordinates, is discharged 
except for the Cârnic East - Piatra Corbului sector, proposed for in situ conservation, 
identified via Stereo 70 coordinates. The discharge was based on documentation containing 
archaeological research results carried out between May and October 2003 in the 
archaeological site Alburnus Maior - Roșia Montană, on the land located in the locality of 

Roșia Montană, commune of Roșia Montană, Alba County. 
The appellants mentioned that the archaeological excavation documentation, 

based on which the certificate was issued, was signed by archaeologist Paul Damian, 
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coordinator of the National Research Programme "Alburnus Maior" and the certificate was 
based on the interpretations and conclusions given to the results obtained by Mr Paul 
Damian. 

They pointed out that, by Decision No 157/F/CA - Fisc of 26 November 
2007, the Court of Appeal of Brasov annulled the archaeological discharge certificate for 
the Cârnic Massif, holding that the administrative act in question was unlawful based on 
the following: 

- The analysis of the documents submitted to the National 
Archaeological Commission for its advisory opinion "was superficial, not based on a 
thorough examination of all the material, relying in particular on the Background Note" 

- "No final report was written by the archaeological site manager. The 
perimeter included in the archaeological discharge certificate 4/2004 is identified with 
stereo 70 data in the form of an inventory of coordinates, without a graphic illustration. 

The territory contained in the archaeological excavation report is also without an inventory 
of coordinates, there is no field delineation or superimposition of the investigated 
underground works on a plan (above the ground map)." 

- "The Cârnic massif cannot yet be restored to normal human activities. 
Archaeological research has not yet been completed. The subsoil of the area is of particular 
archaeological interest, being one of the largest ancient mining centres of the Roman world 
discovered"[...] these aspects are confirmed by the subsequent archaeological research and 
discoveries in the area of the Cârnic Massif (Preventive Research Authorisation no. 
17/2006, Archaeological Research Project 2006, etc.) which, although they are subsequent 
to the issuance of the verified archaeological discharge certificate, attest to the 
unsoundness of the Statement of Grounds, which was the basis for the vote of the 
commission and the issuance of the administrative act and that the commencement of 
mining works in the area (current activity including the use of explosives, would lead to the 

alteration of the archaeological remains subject to protection[."] at the time of the issuance 
of the archaeological discharge certificate, the research had not been completed, the final 
report had not been drawn up, and the exact identification of the areas to be protected and 
preserved had not been completed." 

- "Romania assumed obligations by ratifying the European Convention 
for the Protection of the Archaeological Heritage of Valletta, through Law No 150/1997. 
The State must set up archaeological reserves, even without visible remains on the surface 
to preserve material testimonies that can be studied by future generations (Article 2). 
Articles 5 and 7 also lay down the obligations of the signatory states to develop, conserve, 
protect and enhance areas of archaeological interest." 

- "The exploitation of parts of the Cârnic Massif is incompatible with the 
obligation to protect the Roman mining galleries discovered in the area. Their integrity 
would be affected and issuing the archaeological discharge certificate for parts of the 
massif, just because fewer remains have been identified than in other areas surveyed, or 

because conservation work would be costly, is not justified." 
They also pointed out that with Decision No 4607 of 9 December 2008, the 

High Court of Cassation and Justice dismissed the appeals against the above judgment, 
which it upheld in its entirety. 

The appellants added that by Order No 2.361/2010 amending Annex No 1 
to Order No 2.314/2004 of the Minister of Culture and Religious Affairs approving the 
updated List of Historical Monuments and the List of Historical Monuments that 
disappeared, the Ministry of Culture and National Cultural Heritage updated the National 
List of Classified Monuments. According to Law No 422/2001 on the protection of 
historical monuments, art. 22 (1) the list of historical monuments includes the historical 
monuments classified in group A or B. In the new list of historical monuments, at No 146, 
are listed with code AB-I-s-A-20329 the Roman, medieval, and modern "Galleries of the 
Cârnic Massif" situated in the village of Roșia Montană within the Roșia Montană 
commune. 

They stated that the Cârnic Massif thus has, as of this date, a new legal 
status of protection. All the galleries in the Cârnic Massif, regardless of their date - Roman, 
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medieval, modern - have been classified as class A historic monuments. The category of 
historic monument listed in the LMI 2010 is site, therefore an ensemble. 

Appellants argued that the legal provisions of G.O. No 43/2000 in 
protecting areas of known and researched heritage, which in turn refer to the legal 
provisions on the protection of historical monuments, are thus applicable, it being noted 
that, by the effect of the final judgment in civil case no. 7352/2/2014 of the Bucharest 
Court of Appeal, the objection of illegality raised by the accessory intervener RMGC was 
rejected. This means that the legal act on which the said objection of illegality was raised, 
namely the Order of the Minister of Culture and National Heritage No. 2361/2010 is in 
force and produces effects. This is something which the court of the merits did not 
consider. 

On the other hand, they also pointed out that such a plea of illegality on 
exactly the same grounds, was raised by RMGC in case no. 8318/117/2012 at the Court of 

Appeal of Brasov (from which case 28/64/2015 has been removed) in the appeal against 
the judgment of the Covasna Court no. 28/64/2015, which annulled the administrative act 
of ARPM Sibiu Decision no. 2849/07.03.2011 to issue the Environmental Opinion for the 
"Modification of the Urbanistic Zonal Plan - Roșia Montană Industrial Development Area" 
(hereinafter referred to as the Decision). 

They pointed out that the same objection of illegality raised in case No. 
8318/117/2011, was rejected by Judgment no. 54 of 28.05.2015 of the Court of Appeal 
Brasov, delivered in case no. 28/64/2015. 

Appellants stated that the updating of the 2010 list of Roman galleries in the 
Carnic Massif involved the introduction of clarifications rather than new positions. They 
were necessitated by the increased knowledge about these galleries as well as the evolution 
of the dispute concerning the archaeological discharge of the Cârnic Massif. The additional 
mentions in the LMI 2010, compared to the 2004 LMI, refer to the same individually 

determined properties, which have not changed their legal status in any way, as they are 
already considered historical monuments, which is why it was no longer necessary to start 
the procedure for their classification. The appellants therefore stated that the list in 
question did not include any new assets other than those mentioned in the previous lists. 
The new list merely identified them more precisely and that hence it was not appropriate to 
proceed with the procedure for their classification at the request of the applicant or of the 
Commission's own motion. No individual order for classifying as a historic monument had 
been issued for any of the sites of the galleries on the territory of Rosia Montana prior to 
their inclusion in the 2004 LMI. 

Regarding the extension of the area in which the historical monuments are 
located, the appellants argued that this merely constitutes the establishment of a protection 
zone for them, as prescribed by Article 9 of Law No 422/2001. The aim is to enhance the 
value of the historical monument and its built or natural setting. The opening of a 
classification file is necessary only if the intention is to confer the status of historic 

monument on a building which does not have this status. In that case a classification order 
is subsequently issued. In the present case, however, the appellants took the view that there 
was no question of other properties but of a more precise delimitation of the historic 
monument. 

They pointed out that it should not be overlooked that Rosia Montana was 
declared a protected site, and in Annex 3 point 1 lit. 1 of Law No 5/2000, the Roman 
galleries of the gold mining operations in the village of Roșia Montană were classified as 
heritage of national interest. The Roman mine galleries at Cârnic are part of a series of 
very extensive and important underground mining complexes of the Roman Empire. As 
underlined in the sentence No. 151/F/CA/26.11.2007 of the Brașov Court of Appeal "the 
exploitation of part of the Cârnic Massif is incompatible with the obligation to protect the 
Roman mining galleries, as the subsoil of the area is of particular archaeological interest, 
and it is not justified to issue archaeological discharge certificates for a part of the massif 
simply because fewer remains have been identified than in other areas surveyed or because 

conservation work would be costly." 
 Appellants argued that the archaeological research undertaken did not 

consider the status of the galleries of the Cârnic Massif as a Group A monument. 
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To begin with, they mentioned that with Order No 2361/2010 amending 
Annex No 1 of Order No 2314/2004 the Minister of Culture and Religious Affairs 
approved the updated List of Historical Monuments and the List of Disappeared Historical 
Monuments and updated the National List of Classified Monuments. Thus, as of this date, 
the Cârnic Massif has acquired a new legal status, by the order of the above-mentioned 
minister, the galleries of the Cârnic Massif, regardless of their date - Roman, medieval, or 
modern, being classified as class A historical monuments. The historical monument was 
listed as a site, thus referring to all the groupings in the Cârnic Massif. 

In the same sense, they mentioned that the updated O.U.G. no. 195/2005 on 
environmental protection reads in Article 70: To ensure a healthy living environment, the 
local public administration authorities and, where appropriate, natural and legal persons 
have the following obligations: [...] e) to respect the special protection regime [...] of 
historical monuments, protected areas and nature monuments. It is forbidden to set up 

objectives and carry out activities with harmful effects in their perimeter and protection 
areas. However, the appellants have stated that this special protection regime has not been 
complied with in any way. 

They pointed out that the contested certificate refers only to the historical 
monuments listed in the 2004 List of Historical Monuments. This list contains only one 
historical monument listed in the Cârnic Massif, namely Piatra Corbului, which shows that 
the Certificate was issued in breach of the legal provisions. Once again, the appellants took 
the view that the minimum considerations of legality and expediency required the 
preparation of a complete documentation, at least superficially updated, before issuing an 
administrative act of such importance. 

Returning, following the entry into force of this new list, the appellants 
considered that the investor should have obtained a new town planning certificate listing 
the galleries in the Cârnic Massif as a historical monument, with the need to obtain the 

Ministry's approval. On this point, they pointed out that according to Article 2 para. 9 and 
10 of G.O. No 43/2000, prior archaeological research is mandatory in all cases of issuing 
environmental agreements for areas with archaeological heritage, and the issuance of the 
environmental agreement is made only after the opinion of the Ministry of Culture and 
Religious Affairs has been issued. 

Finally, the appellants also argued that the certificate was unlawful because 
a lower administrative act had to comply with the provisions of the higher administrative 
act, in this case the Ministerial Order referred to above. In view of the purpose for which 
the order was issued, namely, to protect and preserve those areas, the appellants considered 
that, by the very change in the list drawn up in 2004, the Ministry of Culture and Religious 
Affairs had reconsidered its position, this time granting greater protection to the galleries 
in the Cârnic Massif. 

Moreover, with regard to the claims of the accessory intervener SC Rosia 
Montana Gold Corporation SA, the appellants stated that, although the intervener claimed 

that at the time of publication of Order No. 2361/2010 approving the updated list of 
historical monuments, the archaeological research on the Cârnic Massif had been 
completed, therefore the new legislation would be practically irrelevant in the intervener's 
view, they pointed out that these allegations are not relevant since as long as the legal 
situation of the Cârnic Massif has been changed, therefore, naturally, the archaeological 
research previously carried out is inoperative, obsolete. 

The granting of a special protection status to the Cârnic massif necessarily 
led to a new archaeological survey, this time contemporary with the new legal context, as 
established by Order No 2361/2010. 

The appellants pointed out that in these circumstances the Cârnic massif 
cannot yet be restored to human activities, and it is therefore undeniable that the Certificate 
is manifestly unlawful, which is why they requested that the appeal be admitted in this 
respect. 

They stated that the court of first instance did not find that the 

archaeological discharge certificate No 9/2011 was unlawful because it was issued over an 
area which had not been exhaustively surveyed from an archaeological point of view. 
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Another essential point to be made is that the final report on which the 
certificate is based shows that the modern works in the Cârnic Massif were not an 
objective of preventive archaeological research and that no exhaustive research was carried 
out. An eloquent example in this regard is the fact that these works were not even dated 
with certainty - no dating evidence allows these works to be assigned a more precisely than 
between the 17th century and the early 20th century. Considering this, the appellants 
therefore took the view that it was beyond doubt that the archaeological research had not 
been carried out exhaustively but, on the contrary, in an incomplete and arbitrary manner. 

They considered relevant the Civil Decision No 2571/2011 delivered in case 
No 7774/117/2011, where the Cluj Court of Appeal also considered the guidance of the 
European Court of Justice. The Court ruled that this assessment must be designed in such a 
way that the competent authorities can be certain that a plan or project has no negative 
effects on the integrity of the site in question, given that when there is uncertainty as to the 

absence of such effects the authorities concerned are obliged to refuse the authorisation 
requested. 

They also stated that large areas of Roman mine workings that had not been 
investigated on the grounds that they would not be affected by the proposed mine, or for 
safety reasons, were nevertheless archaeologically discharged. Thus, a large part of the 
mine workings was not investigated on the grounds that they would not be affected by the 
proposed mine; that they are situated outside the proposed mining perimeter or for generic 
security reasons - yet they were archaeologically discharged. As such, regardless of what 
these sites may conceal, the issuing authority has taken the easy way out and discharged 
these areas, rather than initiating a project or strategy that confirms the existence or non-
existence of national heritage values underground. 

Regarding the defendant's contentions that areas inaccessible for security 
reasons constitute an objective limitation inherent in mining archaeology; namely that the 

protection of the work of the research team takes priority over any matter of archaeological 
interest, the appellants pointed out that although the safety of the research team certainly 
takes priority over the determination of any archaeological matter, that situation certainly 
does not justify the infringement by the Alba County Directorate for Culture and National 
Heritage of the regulations in force. Moreover, they pointed out that this course of action is 
in flagrant contravention of the guidelines of the European Court of Justice. 

At the same time, the appellants considered that the public interest must also 
be considered and will always take precedence over the private interest in relations 
concerning public law. All the areas of Rosia Montana that contain archaeological sites, 
architectural monuments, and historical monuments, as well as protection areas, must be 
protected for the archaeological remains of exceptional national value which they contain, 
namely the Roman galleries. "The assets, being public property, must be preserved and 
passed on to future generations, they must be enhanced, since the public interest also 
means the interest of future generations", stated the Timis Tribunal. 

The aim of protecting archaeological remains is not restoration for public 
access. As mentioned in the Court of Appeal's ruling in Brasov, "Romania assumed certain 
obligations by ratifying the European Convention for the Protection of the Archaeological 
Heritage of La Valletta, through Law no. 150/1997. The State must set up archaeological 
reserves, even without visible remains on the surface, to preserve material testimonies that 
can be studied by future generations (art. 2)." 

The appellants also pointed out that there was no relationship between the 
need to protect certain sites and the costs involved. As the Court of Appeal of Brasov also 
held in the above-mentioned judgment, "the issuance of an archaeological discharge 
certificate for a part of the massif, simply on the grounds that fewer remains have been 
identified than in other areas investigated, or that the conservation work would be costly, 
is not justified." 

By virtue of the foregoing, the appellants concluded that the huge areas that 
for various reasons had not surveyed should not have been discharged. This is also stated 

in the "Archaeological Standards and Procedures, Theoretical Evaluation section", which 
states that areas where the character or value of the archaeological potential is not 
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sufficiently known to allow an immediate decision should, for those areas, formulate a 
strategy for future research. 

Appellants stated that the certificate also discharges an area which 
according to the Final Report was researched and proposed for in situ preservation. 

Regarding the Cârnic 7 sector, there is information and a description only in 
the study "Preventive archaeological research in the Cârnic Massif 1999, 2000, 2002-2006. 
Detailed topographic surveys - Modelling 3 D. Multidisciplinary research 2007-2009", 
more precisely on pages 166 -167. It states about the Cârnic 7 Network that "this area of 
the Cârnic Massif, also called Piatra Corbului, has been proposed for protection and 
development with a view to museum enhancement. At present the area is classified in the 
list of historical monuments (LMI 2004-code: AB-I-s-A-20329)." 

Appellants considered that this reference to the 2004 List of Historic 
Monuments was not surprising, given that this report was drawn up in 2009, although it 

was the basis for an administrative decision to issue an archaeological discharge in 2011. 
What is instead noteworthy is that in the two maps 2 a) and 3 a) of Volume 2 
Archaeological Illustrations of the final report, which delimit the area proposed for "in 
situ" conservation, the Carnic 7 sector, except for a tiny portion, lays outside the area 
proposed for "in situ" conservation. A portion of it falls within the protection zone of the 
"in situ" conservation area, and another portion is situated within the area proposed for 
archaeological discharge.  

With regard to the illegality of Archaeological Discharge Certificate 9/2011 

in view of the manifest error of assessment regarding the selection of the area proposed for 

in situ preservation and the areas proposed for discharge, the appellants pointed out that the 

Final Section of the Final Report, entitled "Conclusions and Updated Assessment of the 

Archaeological Mining Survey" (pp. 206 - 215) contains a series of conclusions concerning 

the types of major ancient workings in the Cârnic Massif, the peculiarities of the different 

mining sectors, prospects for the enhancement of the mining remains at Roșia Montană, the 

state of conservation of the mining remains in the Cârnic Massif, and proposals for a site 

museum that could be implemented at Roșia Montană. The results of the archaeological 

research do not show an absence of (scientific) archaeological potential, but, on the 

contrary, it is presented as an important site, like some internationally recognised sites of 

universal value, such as Las Medulas, inscribed on the World Heritage List. However, the 

criteria used for the selection of the area for in situ conservation and archaeological 

discharge have been described in a vague manner, without any reference to a set of 

nationally and internationally accepted standards of practice for the conservation of 

architecture and sites. 

First, it was assessed that the areas proposed for archaeological discharge 

are in a poorer state of preservation than those proposed for "in situ" preservation. 

"Research carried out in the Cârnic massif has shown that most of the ancient workings are 

concentrated on the southern slope, but the ancient mining works are not evenly 

distributed. The central part of the slope contains almost 80% of the ancient networks 

identified. This is an ensemble of seven ancient networks called the Great Network. Within 

these networks, the mining remains are mostly in a good state of preservation, but in a 

fragmentary manner. More specifically, most of the old workings have been revisited and 

partially re-excavated by successive miners over the centuries. As a result, many of the old 

workings have been disfigured by modern explosive reworkings since the 17th century, 

which marked the introduction of explosive blasting in European mines. As a result, the 

general plan of the ancient mine workings can only be reconstructed graphically and only 

by considering the remains of ancient walls, which are still preserved in the ceiling or 

hearth of the workings. Thus, due to the advanced degree of degradation of a large part of 

the works, it is not possible to enhance and preserve the whole ensemble" (pp. 212-213). In 

view of this precarious state of preservation of the vast network of Roman galleries in the 

centre of the Cârnic Massif, proposed for discharge, it is considered that the smaller sector 

in the Piatra Corbului area, proposed for preservation, is "a priori less affected by recent 

mining works" (pp. However, recalling the protection status of all the mining galleries in 

the Cârnic Massif as classified historical monuments and invoking the specific provisions 
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of Law 422/2001 on the protection of historical monuments, art. 9, which states that 

"historic monuments are protected regardless of their ownership or state of preservation", 

the appellants considered the above argument to be unlawful and invalid. 

On the one hand, the appellants pointed out that in the Piatra Corbului area 

no archaeological research had been carried out to prove that the sector was "less affected 

by recent mining works".  
On the other hand, they stated that the damage to the ancient works by 

continued exploitation in later periods (medieval and modern) adds value to this system of 
exploitation and does not reduce its value, which is also the reason why all the mining 
galleries in the Cârnic Massif have been classified as historical monuments. 

They also pointed out that the Rosia Montana mining site is thus one of the 
richest in historical stratification in the world, according to the International Charter for the 
Conservation and Restoration of Monuments and Sites (Venice Charter, 1964). 

The appellants noted that stylistic unity is a concept disapproved of by the 
Venice Charter and restoration practice. It was practiced in the past and has been 
considered harmful and destructive. From the perspective of the article invoked, the 
appellants pointed out that the Final Report's assessments of the damage to the Roman 
galleries by the later stages and thus the reduction of their historical value were 
unacceptable, unprofessional, and unscientific. 

They pointed out that the degree of repeatability characteristic of the mining 
network ensemble in the Cârnic Massif seems to be the next criterion in selecting only a 
small sector for in situ conservation. It is stated on page 213 of the report "Even if the set of 
connected mining networks in the central southern part of the Cârnic Massif is an 
interesting ensemble, they are not original as the same type of mining works exist in 
several points of this ensemble. Therefore, a certain repetitiveness can be observed in this 
mining area. As mentioned above, a good part of these types of workings can be found in 
the sectors that will be protected from the impact of the mining project, such as the Cos, 
Paru-Carpeni and Piatra Corbului areas, which will be developed for tourist visits". If the 
same report which contains this assessment states at the beginning that no archaeological 
research has been carried out in the Piatra Corbului area to identify the exact type of 
ancient works in existence, the assertion regarding the degree of repetitiveness 
characteristic of the galleries in Cârnic is even more unprofessional given that it is 
acknowledged that dozens of monuments find their value precisely in the attribute of 
'repetitiveness'. 

The very use of the term "repetitiveness" exceeds the framework of a 
scientific and professional analysis. The monotonous repetition to which the authors of the 
Final Report have alluded is a false premise because the typological congruence of certain 
elements does not mean monotonous repetition. Repetitive actions can be considered, as is 
natural, the way of exploitation, but not the galleries themselves - the result of exploitation, 
because they always follow and are directly influenced by specific geological and 
topographical configurations. It can be said that the Roman galleries as a whole are an 
example of unity in diversity, not repetition in the sense of monotony. 

They argued that the public accessibility of the areas selected for 
conservation was further invoked to differentiate them in value from the areas proposed for 
discharge. Thus, it is stated on page 214 of the report "In view of the enhancement of the 
ancient mining works at Roșia Montană, it is necessary to consider concentrating technical 
and financial resources on a smaller area, less affected by recent mining restorations and 
located in an area of the site that is closer to other historical monuments that will be 
enhanced, such as the historical centre of the village of Roșia Montană. From this point of 
view, the ancient Cătălina Monulești network, located in the heart of the Cos massif, and 
the ancient Piatra Corbului and Păru Carpeni networks are very well suited to such a 
perspective compared to the large networks nested and crossed by modern mining works 
that are known in the south of the Cârnic massif". This reasoning again contradicts the 
provisions of the European Convention for the Protection of the Archaeological Heritage of 
Valletta, ratified by Law No 150/1997. Thus, the State must set up archaeological reserves, 
even without visible remains on the surface, to preserve material testimonies that can be 
studied by future generations (Article 2). 
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Appellants considered that there was no relationship between the need to 
protect a site and the costs involved. 

By way of clarification regarding public accessibility, the appellants 
mentioned that there are countless monuments that are not accessible to the public for 
conservation or security reasons - e.g., the caves of Lascaux and Altamira or the 
Skyscraper Glacier. On the other hand, one could argue that the Great Wall of China or 
Hadrian's Wall are impressive but repetitive and hence of lesser value - but this certainly 
would not justify discharging them and returning them to everyday human activities. 

They considered that there was, in the end, insufficient archaeological 
argument, information and data evaluated through exhaustive research to prove that the 
Piatra Corbului area proposed for in situ conservation is more significant and important 
than the area proposed for archaeological discharge. 

Thus, by way of example, according to the "Final Report", the area proposed 
for conservation - Cârnic 7, 11 and 12 is shown not to have been the subject of 
archaeological excavations, but only of exploration and topographical survey. Page 24 of 
the Final Report states that "Excavations and archaeological study focused mainly on 
ancient mining works located in the impact area of the future mining project. In this way, 
the entire Piatra Corbului sector, located in the east of the Massif, has not been subject to 
much archaeological excavation (only in Cârnic 7, for example). 

Appellants stated that the area proposed for in situ preservation had not been 
the subject of exhaustive research to prove that the mining galleries in this sector are less 
disfigured by modern workings and/or have a less striking "repetitive" character than the 
galleries in the central-southern part of the Massif proposed for discharge, and finally that 
they have a greater historical value than those discharged. The only criterion for the 
selection of the in-situ protection area was its location outside the mining perimeter. 

Regarding the illegality of the archaeological discharge certificate 9/2011 
from the perspective of the archaeologists who undertook the archaeological research of 
the Cârnic Massif, the appellants pointed out that according to Article 3 of Law No 
150/1997 on the ratification of the European Convention for the Protection of the 
Archaeological Heritage, adopted in La Valletta (16.01.1992), measures to be taken for the 
protection of the archaeological heritage were established. Thus, it was stipulated that it is 
essential that excavations and other potentially destructive techniques should only be 
carried out by qualified and authorised persons. 

Corroborating these provisions with those of G.O. No 43/2000, namely Art. 
3 para. 3, which state that archaeological research is carried out by specialist personnel 
certified and registered in the Register of Archaeologists. It can be seen by consulting the 
Register of Romania’s Archaeologists that some of the authors of the Final Report, who 
conducted preventive archaeological research of the Cârnic massif, do not specialize in 
archaeology. 

Appellants pointed out that Bruno Ancel, Antoine Constand and Călin 
Tamaș did not have this specialisation; also, Mr Christian Vialaron is not registered in 
Romania’s Register of Archaeologists, and Dr Beatrice Cauuet has been registered in the 
Register of Archaeologists only since February 2011. However, given the time at which the 
preventive archaeological research was carried out, the fact that it was carried out by 
persons who were not certified and registered as archaeologists by law, the appellants 
concluded that the preventive archaeological research was carried out by persons who did 
not have the legal competence and specialisation, and consequently, based on that research, 
the archaeological discharge certificate concerned by the present case, was issued. 

They stated that according to Article 17 of Order 2494/2010 for the approval 
of the Methodology for the certification of specialist personnel in the field of 
archaeological research and their registration in the Register of Archaeologists "the 
certificate issued by the Ministry of Culture and National Heritage has the effect of 
registering the holder in the Register", therefore the aforementioned persons should have 
been registered in the Register of Archaeologists, this presupposing the issuance of an 
Attestation from the Ministry of Culture and National Heritage prior to carrying out any 
research. 
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The appellants considered that the judgment of the court of first instance 
was open to criticism in terms of its reasoning, since, in seeking to save from invalidity 
acts carried out in breach of Order No. 2494/2000, reference was made to two 
archaeologists who played a minor role (Mr Romică Pavel and Mr Decebal Vleja), who did 
not participate directly in the excavations or in the drafting of the report, evoking in that 
regard the provisions of the Methodology of 26 August 2010 on the certification of 
specialist staff in the field of archaeological research and registration in the Register of 
Archaeologists, published in the Official Gazette No 631 of 8 September 2010. 

However, in the present case, the appellants showed that these legal 
conditions have not been respected and this by the same arbitrary manner as the entire 
operation of issuing the discharge certificate described above. 

Appellants also stated that Ms Cauuet was entered in the Register of 
Archaeologists after the completion of the preventive archaeological research, which is 
totally unjustifiable. Moreover, the procedure of 4 October 2010 for the granting of 
authorisations for archaeological research, published in the Official Gazette No 768 of 17 
November 2010, states in Article 1 that archaeological research is carried out only based 
on authorisations issued by the Ministry of Culture and National Heritage, through the 
specialised directorate. In that context, even a subsequent recognition, even with 
retroactive effect, of Ms Cauuet's status as a certified archaeologist cannot lead to 
circumvention of the relevant legal provisions. 

The rule of nullity in the field of administrative law is absolute nullity, 
which, by definition, cannot be subsequently covered or confirmed. 

In addition, the appellants noted that although Article 6 para. 3 of G.O. No 
43/2000 refers to the possibility of collaboration with external specialists, this legal text 
certainly cannot be extrapolated in the sense that preventive archaeological research of 
such scope could be led by persons who do not hold the speciality of expert archaeologist 
according to the relevant legislation (or certified archaeologist), as can be inferred from the 
interpretation of Art. 4 of the Methodology of 26 August 2010 on the certification of 
specialist staff in the field of archaeological research and registration in the Register of 
Archaeologists. 

They pointed out that Ms Cauuet, in addition to the fact that she was not 
registered in the register of archaeologists until after all archaeological research had been 
completed, was the scientific officer in charge of the entire site. 

In the light of the above, the appellants concluded that it is easy to see that 
the procedure required by the legislator has not been followed (some of the alleged 
specialists are still not entered in the register stipulated by the legislator, and Ms Cauuet, 
who conducted the research as scientific officer, was entered in the Archaeological 
Register after the research was completed in its entirety). 

The appellants also pointed out that although the defendant invoked the 
provisions of E.G.O. No 49/2009 on the freedom of establishment of service providers and 
the freedom to provide services in Romania by the team led by Ms. Cauuet – they stated 
that, first, it is still necessary to register in the Register of archaeologists the persons 
certified as archaeologists with the right to practice it in one of the EU Member States. 
Such registration procedure can only be done following such a request, accompanied by 
copies of the appropriate certification documents for one of the three categories: junior 
archaeologist, specialist, or expert, issued by the competent authorities and institutions, in 
accordance with the legal provisions in force in that Member State. As such, the appellants 
considered that to provide services, Ms Cauuet's team had to follow the aforementioned 
recognition procedure, which did not infringe their freedom to provide services in 
Romania. 

On the unlawfulness of issuing archaeological discharge certificate 9/2011 
from the part of  the National Commission of Archaeology, the appellants pointed out that 
the National Commission of Archaeology, hereinafter referred to as the Commission, 
which is a specialised scientific body, without legal personality, with an advisory role in 
the field of archaeological heritage, operating under the Ministry of Culture and Religious 
Affairs, under the scientific authority of the Romanian Academy, played an essential role 
in issuing the archaeological discharge certificate. Among its not insignificant tasks are, 
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among others, the analysis of applications for the issuance of archaeological excavation 
permits, regardless of the source of funding, the establishment of criteria and approval for 
the certification of specialists and experts in the field of archaeological research, registered 
in the Register of Archaeologists; the approval of studies for the definition, establishment 
and delimitation of protected areas comprising the archaeological heritage, etc. 

The nominal composition of the Commission must be approved by order of 
the Minister of Culture and Religious Affairs, from among the specialists in the field, 
proposed in accordance with the provisions of Article 13 of G.O. No 43/2000, published in 
the Official Gazette. 

The appellants considered that the archaeological discharge certificate was 
void, since the decision approving the research report by the National Archaeological 
Commission was void. 

An archaeological discharge and therefore the issuance of the act in question 
is regulated by Articles 5 and 6 of G.O. No 43/2000 on the protection of archaeological 
heritage. 

Appellants pointed out that the text of the contested administrative act states 
that this procedural step was carried out by the National Archaeological Commission in its 
meeting of 12.07.2011. 

Appellants stated that the approval of the National Archaeological 
Commission is void, as there exists no valid decision approving the research report given 
that there exist no Regulations for the functioning of the National Archaeological 
Commission approved by Order of the Minister of Culture and published in the Official 
Gazette. 

Article 14 para. (4) of G.O. No 43/2000 requires the functioning of the 
National Archaeological Commission to be based on a regulation approved by order of the 
Minister of Culture; this provision is normal, as otherwise there exists no regulatory act 
that provides for a quorum and voting procedure within the Commission. 

Appellants also pointed out that Law No 24/2000 on the rules of legislative 
technique for the drafting of legislative acts makes the entry into force of the orders of the 
Minister of Culture conditional on publication in the Official Gazette. 

The operating regulations of the National Commission of Archaeology are a 
normative act as they regulate the status, the areas of competence, the regime of acts issued 
by a body operating under the Ministry of Culture, and they are the basis for administrative 
acts issued by structures subordinated to the Ministry of Culture. The functioning of this 
body is applicable to an indeterminate number of situations, in an abstract manner and 
exclusively in relation to the function performed by those persons who are nominally 
members of it. 

Therefore, the operating regulation of the National Archaeological 
Commission can only enter into force after its publication in the Official Gazette of 
Romania. 

As stated above, the appellants indicated that according to the Ministry of 
Culture's website, the Rules of Organization and Functioning of the National 
Archaeological Commission were approved by Order of the Minister of Culture No 
2127/2005. Neither this order nor any other order regulating the functioning of the National 
Archaeological Commission was published in the Official Gazette of Romania. 

Therefore, the appellants concluded that the functioning of the National 
Commission of Archaeology is affected by illegality, based on a regulatory act, which does 
not produce legal effects, since the National Commission of Archaeology does not exist de 
jure. This means that it is unable to issue legal administrative acts and subsequently the 
discharge certificate for the Cârnic Massif, issued in its meeting of 12.07.2011 is null and 
void. 

Appellants stated that the decision approving the investigation report was 
unlawful because it did not meet the minimum requirements as to form and legal 
reasoning. 

Thus, according to Article 6 of G.O. No 43/2000, the National Commission 
of Archaeology issues an approval, an act that grounds and conditions the issuance of the 
final administrative act, the certificate of archaeological discharge and, under these 
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conditions, even if it would be considered as a preliminary act to the issuance of the final 
administrative act, the approval of the National Commission of Archaeology is required to 
meet minimum formal requirements that attest its validity. 

Appellants also pointed out that they requested in point 7 of the Request for 
Evidence submitted at the deadline of 20.04.2012 the opinion of the National 
Archaeological Commission of 12.07.2011, the date on which the National Archaeological 
Commission discussed and approved the documentation "Preventive Archaeological 
Research Report - Cârnic Massif for the period 1999-2000, 2002-2006" and when it was 
proposed that the archaeological discharge certificate for the areas identified by STEREO 
70 coordinates should be issued. 

In response to the applicants' request, the defendant and the intervener SC 
Roșia Montana Gold Corporation submitted: 

a.) Letter by the Cultural Heritage Directorate of the Ministry of Culture, 
signed by Director Mircea Angelescu, to the Alba Directorate for 
Culture with ref No. 1718/13.07.2011, informing that the documentation 
was analysed in the meeting of the National Archaeological Commission 
on 12.07.2011 which approved the issuance of the archaeological 
discharge certificate over the area delimited in the Report by STEREO 
70 coordinates 

b.) A document with the table of distribution for the report entitled 
“Preventive Archaeological Research Report Massif, Roșia Montană, 
Final Synthesis Document 2009” prepared on 28.01.2011 

c.) A document that bears no letterhead or signature, entitled 
"Documentation Preventive Archaeological Research Report for the 
Cârnic Massif, Roșia Montană, Final Synthesis Document 2009" 

d.) A document entitled "National Commission on Archaeology. Presence. 
12.07.2011" containing the nominal list of the members of the 
Commission, against whose names are the signatures of those present at 
the meeting of 12.07.2011. 

In view of the applicants' request and the documents submitted by the 
defendant, the appellants assumed that documents (b), (c) and (d) were all documents 
emanating from the National Archaeological Commission in respect of the approval given 
by that body for the issuance of the contested archaeological discharge certificate. 

Clearly, the appellants considered that documents (b) and (d) could not be 
agreements and that document (c) does not meet the minimum requirements as to form and 

legal basis to represent the agreement of the National Archaeological Commission. 
They argued that the document does not contain essential information about 

the issuer and the registration number of the issuer, and there is nothing in the document to 
show that it originates from the National Archaeological Commission. There is also no 
evidence that the meeting took place on 12.07.2011. 

At the same time, the appellants also pointed out that the document is 
unsigned. 

Thus, if the document referred to represents the agreement of the National 
Archaeological Commission, it should contain the signature of each of the members of the 
commission who voted to approve the research report. At the limit, it is only possible for 
the person who drew up the document to sign it, provided that the person who drew it up 
has been delegated by the commission to do so by a regulation or by a previous act of the 
commission and the document has subsequently been validated by the commission. The 

act in question is no signed. 
Appellants pointed out that the act does not contain the legal basis on which 

it was drawn up; the act issued by the National Archaeological Commission does not 
contain any mention of the legal basis on which the meeting of the Commission took place, 
and its vote was held. 

They also stated that the document does not include the date of issue and 
proof of attendance. 

Thus, they stated that there is no document of the Ministry of Culture or the 
National Archaeological Commission containing the minutes of the National 
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Archaeological Commission of 12.07.2011. There is no mention in the minutes that they 
report the discussions of the meeting of 12.07.2011. Therefore, the appellants have 
indicated that they do not know the names of the members of the Commission who took 
part in the debate and vote. Even if it were accepted that the debate had taken place on 
12.07.2012, the appellants pointed out that there was no evidence that the persons who 
signed the attendance document had taken part in all the items on the Commission's 
agenda, and therefore also in the one in question. 

Based on these issues, the appellants again underlined the totally unlawful, 
arbitrary, and unprofessional way the archaeological discharge certificate was issued. 

Regarding the value of the answers provided by the expert party, Prof. univ. 
Dr. loan Piso, the appellants stated that the court of first instance, without any concrete 
basis, dismissed the analysis carried out by the expert party loan Piso in his answers to the 
Court's questions. 

Thus, in response to question (3), the expert states "'Exploration' (survey, 
field assessment, diagnosis, documentation) cannot replace research. It only creates 
impressions, to be confirmed or refuted during research. No valid conclusion can be 
drawn from a simple "exploration". For this, a full preventive investigation is imperative, 
which has not been carried out for many parts of the ancient galleries and for the totality 
of the modern mining operations; see Final Synthesis Document 2009, p. 55: "these 
modern workings have not been the subject of a special investigation, with the exception of 
the wooden trackway in a gallery in Piatra Corbului". The fact that mining works of this 
magnitude can only be dated very broadly between the 17th (18th) and 19th centuries 
shows that there is a large gap in research. 

In response to question 4, the Professor said: 'No, "exploration", which only 
provides preliminary results or impressions, precedes serious research and is not a 
substitute for it. The conclusions of "explorations" cannot be taken seriously when a 

monument of the importance of Mount Carnic is at stake." 

(5) Areas not excavated for whatever reason cannot be legally discharged 

of their archaeological burden. The "repetitiveness" of the Roman galleries is an 

unconvincing argument, given the extraordinary complexity of the Roman works in the 

Cârnic Massif. Then there is the question of archaeological material. As is well known, in 

the 18th and 19th centuries about 50 waxen tablets were found in the Roman galleries of 

Rosia Montana, of which 25 have been preserved. They contain contracts of sale and 

purchase or protocols of meetings of colleges. The whole scientific world is aware that the 

waxen tablets are one of the sources of Roman law, perhaps the most important legacy that 

the Roman world has left to the modern world. Can we be sure that there are no other such 

treasures in the unexcavated galleries? 

The whole ancient toponymy of the area is Dacian (Alburnus, Ampelum, 

Deusara, Immenosum) and, on the other hand, we know the wealth of gold of the Dacians. 

Analysis of the Dacian bracelets recovered in recent years has revealed that not only 

alluvial gold was used in them, but also gold from galleries. The French team carried out 

C14 carbon analysis of wood from Roman galleries. The result was that some of the beams 

are datable to the 1st century BC, i.e., the period of Free Dacia. As the galleries are of 

Roman origin, it is quite possible that the Dacian kings brought mining specialists from 

the Roman Empire, just as they brought specialists in wall construction or water supply. 

No Dacian settlements are known in the goldfields. Everyone claims Dacian activity there, 

but there is insufficient research both in and outside the galleries. 

The archaeological discharge of un-surveyed galleries defies not only 

current legislation but also common sense. On the other hand, the lack of security is also 

due to the haste with which the research was carried out. Under normal conditions, i.e., in 

time and with the use of specific technical means, research would be possible. 

They also pointed out that to question 18, the expert answered: the Cârnic 

Massif contains the most spectacular galleries discovered to date at Rosia Montana. Their 

total length is estimated at 70 km, of which the Roman galleries are said to measure 

between 7 and 10 km. Even these figures alone are impressive. The chisel carving 

technique of the Roman galleries and their trapezoidal shape are perfect. This was made 
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possible by the hard rock, which allowed itself to be shaped, while being safe. I insist on 

the complexity of these galleries. They are arranged on several levels, linked together by 

steps, they use ventilation systems, as they say in mining, they keep caverns for opacities 

and, no doubt, they hide many surprises. The Cârnic Massif is representative of a 2000-

year-old mining industry. Research will have to be continued, this time through the efforts 

of the Romanian state and without the destruction, but rather for the preservation of the 

site for future generations. The rest of the Roman galleries will have to be investigated, 

even older remains will have to be searched for, and due importance will have to be given 

to medieval and modern times. The Cârnic Massif represents a great deal for European 

science, and for us a kind of history book. 

Appellants stated that the court of first instance did not consider the 

opinions of the report drawn up by the British experts hired by the Minister of Culture, Mr 

Kelemen Hunor. 

According to a report written by Prof. Andrew Wilson, D. Mattingly entitled 

"Position Paper on the Significance of the Objective", the Carnic Massif at Rosia Montana 

constitutes a larger part of the cultural landscape of great importance, comparable in scale 

to the criteria of "Outstanding Universal Value" in the UNESCO World Heritage List. The 

evidence of Roman mining at Cârnic is part of a series of extensive and important 

underground mining complexes within the Roman Empire. In this respect, it is unique. 

"From the outset, the authors assumed that this Position Paper on the 

Significance of the Objective would, like the RMGC's approaches, focus primarily on 

evidence from the Roman period. The inspection of the site, both on the surface and 

underground, immediately revealed that Roșia Montană represents a landscape of 

unparalleled complexity, most probably of great historical importance for other periods as 

well. In the Coma and Roșia Montană valleys, as well as in the Cârnic, Cetate, Cârnicel 

and Jig-Văidoaia Mountains, Roman, medieval, sc. XVIII and XIX, as well as galleries and 

installations of the post-communist period, have together created a unique palimpsest of 

mining. Moreover, the pre-Roman and post-Roman Dacian phases were not researched 

and studied at all. Even at the current level of understanding, they are a uniquely 

important resource." 

"We conclude that the cultural landscape of Rosia Montana is of unique 

importance. (...) When confronted with the set of criteria for determining Outstanding 

Universal Value (only one of which must be satisfied for a site to be eligible for World 

Heritage Site status), the Rosia Montana region clearly meets the following four criteria: 

- shows an important relationship of exchange of human values (...) in the 

development 

(...) of technology... 

- bears unique or at least exceptional testimony to a cultural tradition or 

to a civilization 

- is a special example of a particular type of ensemble or landscape from 

an archaeological or technological point  

- is a great example of a traditional human settlement. 

 The appellants stated that the reputed authors concluded that “First of all 

it is essential to recognise that the total significance of the mining landscape is greater 

than the sum of its parts. Allowing the archaeological discharge of any of these sites would 

be irreparably damaging to the integrity of the mining landscape as a whole." 

On the merits of the case, the respondent indicated that it maintains all 

the pleas of illegality raised at the trial stage. 

Summa summarum, for all the above reasons, the appellant requested 

that the appeal be allowed, the contested judgment be quashed, and, on retrial, the action 

brought by the appellant be allowed as amended, ordering the annulment in its entirety of 

Archaeological Discharge Certificate No 9 of 14 July 2011 issued by the respondent 

County Directorate for Culture and National Heritage Alba. 

In law, the appellants based their present appeal on the provisions of Law 

No 554/2004, as amended and republished, Article 6(1) of Law No 50/1991, Article 29 of 

Law No 350/2001, and all other legal provisions indicated in the present appeal. 
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In their evidence, the appellants requested the admission of written 

evidence, as well as any other evidence whose need to be administered will result from the 

proceedings. 

On 15 October 2021, the respondent Pro Roșia Montană Association filed 

a statement of defence, by which it requested the dismissal of the appeal against civil 

judgment no. 770/2020 delivered by the Buzău Court, respectively against the judgment of 

the hearing of 17.09.2014 delivered by the Buzău Court, mainly as being late and, in the 

alternative, as being unfounded. 

Regarding the objection that the appeal is out of time, the respondent 

pointed out that the judgment under appeal was served on the appellants at their registered 

office on 23 March 2021, and that the appeal was lodged by them only on 14 July 2021, thus 

exceeding the 15-day period for lodging an appeal provided for in Article 20 of Law No 

554/2004, which is applicable in the present case. 

Thus, it held that the court of first instance was right to order that the 

judgment be served at the registered office of the plaintiffs-appellants, given that the request 

made by the plaintiffs-appellants on 02.07.2020, in which they requested that the procedural 

documents be served on them at the registered office of SCA Harosa and Associates, did not 

meet the conditions laid down in Article 93 of the Code of Civil Procedure 1895, as the 

person responsible for receiving the procedural documents was not indicated. 

Moreover, the respondent also pointed out that the request for 

reconsideration of the judgment filed by the appellants on 22.06.2021 did not indicate the 

person in charge of receiving the procedural documents, requesting only that the judgment be 

communicated again at the offices of SCA Harosa and Associates, and it was only at the time 

of filing the appeal that the appellants noticed the omission in the previous requests, with 

Daiana Popescu, Gavril Matis, Ioana Metesan being indicated as the persons in charge of 

receiving the correspondence. 

However, the respondent pointed out that it has been consistently stated in 

judicial practice, both under the provisions of Article 93 of the Code of Civil Procedure 1895 

and Article 158 of the New Code of Civil Procedure, that "the obligation to indicate the 

person in charge of receiving the procedural documents also applies if the party chooses to 

reside in a law firm where several persons may work (N.N. even more so in a civil law firm as 

in the present case), since it is necessary to know the persons who may receive the procedural 

documents", invoking in this respect Decision no. 57/2020 delivered by ICCJ - Complex for 

the resolution of questions of law (points 55-62), as well as decision no. 141 of 25 March 

2020 delivered by the Ploiesti Court of Appeal - Civil Division I. 

Considering the foregoing considerations, the respondent requested that the 

appeal be dismissed as untimely. 

Regarding the unfoundedness of the appeal, the respondent submitted the 

following considerations: 

1. Regarding the criticisms made by the applicants-appellants 

against the decision of the Court of First Instance of 17.09.2014, the respondent considered 

that they were based on a serious error on the part of the appellants as regards the content 

of that judgement. 

Thus, it was wrongly argued that the applicants-appellants claimed that the 

Buzău Court had rejected as untimely the supplementary application filed by them on 

10.09.2012, whereas, in fact, the exception of untimeliness of the supplementary 

application was rejected by the Cluj Court by the conclusion of the hearing of 

19.09.2014.12.12.2012, and the Buzău Court did not return to this issue, but resolved the 

objection of belatedness of the request for the introduction of SC Roșia Montana Gold 

Corporation SA, as defendant, which it admitted by the judgment criticised by the 

plaintiffs-appellants. 

Moreover, it stated that the issues contained in the supplementary 

application of 10.09.2012 were examined by the Buzău Court when it decided the merits of 

the case. 
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Therefore, the respondent submitted that all the considerations put forward 

by the appellants in support of the ground of appeal relating to the conclusion of the 

hearing of 17.09.2014 are erroneous and extraneous to the nature of the case. 

2. The respondent also pointed out that the court of first instance 

carried out a fair analysis of the evidence in the case, basing its decision on the expert 

work carried out by Prof. Ioan Aurel Pop, President of the Romanian Academy. 

By the conclusion of the meeting of 04.04.2013, the evidence was admitted 

with the performance of specialized works by university professors specialized in ancient 

history and medieval history, and the specialized work in the field of medieval history was 

performed by the renowned Prof. Dr. Ioan Aurel Pop, President of the Romanian 

Academy. 

The defendant-respondent pointed out that, despite the efforts made by the 

court, through repeated requests to universities in Romania, no university professor 

specialised in ancient history was identified for the purpose of carrying out the specialist 

work, and the applicants finally gave up this evidence. 

Regarding the work carried out by Prof. Dr. Ioan Piso - expert party 

proposed by the applicants - and Dr. Arch. Monica Magineanu Cârstoiu (also proposed by 

the applicants), as is apparent from the documents submitted to the case file, these works 

do not contain objective points of view, being carried out by persons with a known history 

of taking a stand against the mining project at Roșia Montană. 

Moreover, the defendant also pointed out that Dr. arh. Monica Margineanu 

Cârstoiu was not even a university professor specialising in ancient history, so that the 

court correctly held that the work carried out by her at the request of the applicants was not 

admissible evidence in the case. 

As regards the inscription entitled "Position paper on the importance of the 

Carnic Massif, Rosia Montana, Jud. Alba Romania", the respondent pointed out that, from 

a simple reading of the document, it contains opinions of the authors of an eminently 

theoretical nature, without being based on actual archaeological research. The English 

authors did not carry out their own research in the areas concerned in the Cârnic Massif 

and did not consider the requirements of the Romanian legislation when drafting the 

report. 

3. Regarding the applicants' claim that the preventive 

archaeological research carried out on the galleries in the Cârnic massif did not take 

account of their inscription as type A historical monuments in the updated list of historical 

monuments approved by Order no. 2361/2010 issued by the Minister of Culture and 

National Heritage.  

The defendant-respondent stated that preventive archaeological 

investigation concerns the archaeological heritage in the area under investigation, 

regardless of whether it is included in a class of historical monuments; the town planning 

certificate and the opinion of the MCPN are the documents based on which a building 

permit is issued, and not preventive archaeological investigation, as the plaintiffs-

appellants wrongly claimed. 

Thus, it pointed out that at the date of publication of Order No 2361/2010, 

which approved the updated List of Historical Monuments, the archaeological research on 

the Cârnic massif had been completed and the archaeological discharge procedure had 

already begun. 

The defendant considered that the applicants wrongly claimed that the 

documentation that had already been submitted on the date of publication of Order No 

2361/2010 could not have been the basis for the issuance of the Certificate, since the 

mining galleries had not been investigated from the perspective of the status of class A 

historical monument. 

According to Article 2 para. (1) lit. (c) of G.O. No 43/2000, archaeological 

research consists of scientific and technical measures aimed at identifying, uncovering, 

investigating, recording, and scientifically exploiting the archaeological heritage. 

According to Art. 2 para. (5) of the same normative act, "all stages of archaeological 

research (...) shall be carried out using those specific methods, techniques and practices 
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considered necessary to obtain the maximum amount of information on the archaeological 

heritage of the area under investigation". Thus, in the meaning of the legislator, the object 

of archaeological research is the archaeological heritage, defined as a set of archaeological 

assets comprising both archaeological sites and land with archaeological potential and the 

movable assets associated with them. For archaeological research, the degree of protection 

granted to archaeological heritage is independent, and both; archaeological heritage found 

by chance as well as known and researched heritage may be subject to research (Art. 2 

para. lit. 5). Moreover, the law does not provide for a special procedure for carrying out 

preventive archaeological research on archaeological sites classified as class A historical 

monuments, but only a special procedure for issuing certificates of archaeological 

discharge over these sites. Thus, according to Article 6 para. (5) of G.O. No 43/2000, 

archaeological research reports on sites classified in group A of historical monuments must 

be approved by the National Archaeological Commission to issue archaeological discharge 

certificates and this condition was met in this case, the certificate being issued following 

the approval of the final synthesis report 2009 on the Cârnic massif by the National 

Archaeological Commission. 

The respondent stated that the applicant-appellants' criticism of the alleged 

need for a new planning certificate was equally unfounded. The legal provisions relied on 

by the applicants in relation to the need to obtain an opinion from the Ministry of Culture 

and National Heritage relate to the procedure for authorising the execution of construction 

works and not to the procedure for archaeological discharge. There is, however, no legal 

provision requiring an urban planning certificate to be obtained as part of the 

archaeological investigation procedure or the procedure for the issue of an archaeological 

discharge, which is why the appellants' claims are unfounded. 

4. On the applicants' claim that the modern workings in the Cârnic massif 

were not object of preventive archaeological research and were not exhaustively 

investigated, the respondent considered that, contrary to that claim, the team of 

archaeologists had exhaustively investigated the mining galleries in the Cârnic massif, the 

result of those investigations being recorded in the documentation drawn up, 

corresponding to the scientific value of the elements investigated. 

Thus, the respondent pointed out that in Technical Sheet, item 16 - Results 

of the Report, it was stated that "more than 70 km of underground mining workings of all 

ages were explored within the Rosia Montana site, three quarters of which in the Cârnic 

and Cetate massifs. In the Cârnic massif, through the access facilitated by the recent 

galleries (20th century), it has been possible to recognize more than 12 km of modern 

mining workings, almost 100 m of workings dating back to the 16th century (dug with 

tools) and almost 4 km of ancient mining workings (opened with tools or by fire 

technique). The so-called modern mine workings that were opened by blasting are datable 

between the 15th and early 20th centuries. It should be noted that several of these galleries 

are equipped with wooden footpaths, which are well preserved. Several small sites dating 

from the 15th to the 17th centuries, opened by means of tools before the introduction of 

blasting in mining towards the end of the 17th century, have also been studied." In 

addition, maps and topographical details of the modern galleries were appended to the 

Report, and details of the investigation of the mining galleries were also included in the 

summary of the survey/diagnostic and speleological exploration undertaken by the 

archaeological team (Survey, Exploration and Topographical Survey Section - Objectives 

and Methods of Investigation in the Report. The research including modern works (generic 

term for medieval and modern works used in the Report) is also apparent from other 

chapters of the Report, namely: the section entitled "General data on the Cârnic massif"; 

the section dedicated to ''Modern Workings''; the section of the Report devoted to Detailed 

Topographic Surveys; in the section entitled ''Conclusions and Review of Archaeological 

Mining Research''. 

In view of the data contained in the Report, the Respondent stated that it 

was obvious that the Claimants' assertion that "modern works were not exhaustively 

investigated" had no basis, as the Claimants had not indicated any modern works other 
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than those indicated in the Report which, although they could have been investigated, had 

not been investigated by the expert team. 

Moreover, the claims of the plaintiffs were also contradicted by the expert 

opinion of Prof. Ioan Aurel Pop, President of the Romanian Academy: "We have not 

identified any element from which it can be concluded that there are sections of the Carnic 

Massif where the archaeological team has not investigated the archaeological works 

(without including here the areas where access has been limited for safety reasons)". 

5. With regard to the applicants' claim that the Certificate is unlawful 

because the discharged area also includes sections which have not been excavated for 

safety reasons, or sections which have not been excavated because they will not be affected 

by the future mining, the respondent pointed out that in the Report - section entitled 

"Exploratory Surveys and Topographic Surveys" several reasons were given as to why 

surveys could not be carried out in certain areas: 

-  inaccessibility of the works (too many collapses and too much backfill, 

no backfill storage areas in the excavation), 

- instability of walls making excavation difficult for safety reasons (fault 

zones that may open and collapse with the movement of the backfill, unstable backfill 

above access areas, 

- areas outside the boundary of the future quarry, such as the eastern 

sector of Piatra Corbului, 

- sectors with small isolated, scattered works, without coherence, or even 

heavily altered by modern reworkings. 

However, the respondent pointed out that there are no legal provisions 

requiring archaeological research to be carried out without respecting safety conditions. 

Moreover, the law does not require an exhaustive archaeological investigation to be carried 

out, independently of compliance with any safety rules, as a condition for discharge. 

According to Article 2 para. (5) of G.O. 43/2000, the purpose of archaeological research is 

to obtain "maximum information on the archaeological heritage of the area investigated". 

Furthermore, the respondent submitted that according to Art. 2 para. (12) of GO No 

43/2000, the results of archaeological research should be the basis for either granting a 

protection status or discharging the archaeological burden of the site. If the argument put 

forward by the plaintiffs-appellants were to be accepted, the respondent considered that it 

would mean that, in the absence of a complete archaeological survey of all the ancient, 

medieval, and modern galleries possibly existing in the Cârnic massif, they could not be 

granted the status of class A historical monument. 

The respondent referred to the expert opinion of Prof. Ioan Aurel Pop, 

President of the Romanian Academy: "First of all, it should be stressed that 

archaeological research, as defined by law, is an activity that is objectively limited by the 

conditions existing in the field. The aim of archaeological research is to obtain the 

maximum amount of information on the archaeological heritage existing in a given area. 

This “maximum” is not absolute but refers to information that can be obtained based on 

the realities on the ground. Among these "realities" are the conditions relating to the 

safety of the participants in the research (...) Respect for safety and security conditions at 

work during archaeological research is a paramount obligation. In addition, we must not 

forget that we are talking about the research of mining galleries and not about a simple 

archaeological excavation. Research work in these areas, which are affected by cave-ins, 

toxic gas atmospheres and the constant danger of cave-ins, is subject to strict safety 

requirements and the decisions of the archaeological team cannot be questioned. 

(...) Considering the content of the Archaeological Report and the reasons 

presented above, the maximum amount of information on the archaeological heritage of 

the investigated area has been obtained, considering the limitations imposed by the 

technical and mining conditions and the state of conservation of the remains. Under these 

conditions and considering the specificity of the site - mining galleries - I consider that the 

discharge of the archaeological load even over the areas where excavations could not be 

carried out for safety reasons was possible and the decision to discharge was justified. 
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I should add that the discharge of archaeological burden from areas with 

inaccessible mine galleries does not mean the loss of the possibility of access to any 

archaeological heritage that may still exist. The archaeological discharge means that 

construction works can be carried out in the future. Under law, these works are carried 

out with archaeological supervision. It is possible that, by opening up works on the 

surface, other access routes may be opened up underground, and archaeological 

supervision ensures that any heritage features will be investigated (according to the law, if 

archaeological heritage is discovered, building works are suspended until further 

investigations are completed)." 

6. With regard to the applicants' claim that the area discharged by the 

Certificate does not include the area proposed by the Report for in situ conservation, the 

respondent considered that this criticism made by the applicants is also unfounded, as the 

report and the documentation on which the issuance of Certificate No. 9/2011 was 

unequivocal regarding the recommendations of the team of experts over the areas that can 

be restored to human activity by archaeological discharge; those that should be preserved 

in situ and those in which protection zones should be established (pages 218 - 223 of the 

Report). These areas were identified by the experts with STEREO 70 coordinates and 

indicated in Maps 2 and 3 of the Report. And the experts' recommendations were approved 

by the National Archaeological Commission. 

7. With regard to the applicants' contention that the issuance of the 

Certificate was due to a 'manifest error of assessment concerning the selection of the area 

proposed areas for in situ conservation and proposed areas for unloading', the respondent 

pointed out that in as a specialist scientific body and on the basis of the exclusive 

competence conferred on it under Article 6 alin 5 of G.O No 43/2000, the National 

Archaeological Commission is the only entity entitled to approve or reject the conclusions 

of the archaeological research reports, on the basis of its own assessments of the content of 

these reports. This exclusive right is granted members of the National Archaeological 

Commission in their capacity as recognised specialists in the field. 

The respondent also pointed out that, exercising their exclusive powers of 

assessment, the members of the National Archaeological Commission considered, during 

the plenary debate on the Report on 12.07.2011, that the analysis contained in the Report 

"is of exceptional quality", and that Prof. Dr. Ioan Aurel Pop, President of the Romanian 

Academy, was of the same opinion, stating in his expert report that: "The Archaeological 

Report is a very complex document, and the information obtained by the team of 

archaeologists and researchers is impressive. There can be no doubt about their 

competence, or the completeness of the results recorded. I also noted that the authors of 

the Wilson, Mattingly Dawson Report considered that the work of the Romanian French 

team was "exceptional, setting a new neutral standard for underground mining 

archaeology" (p. 39 Wilson Mattingly Dawson Report). 

(...)  
The organisation of the research, the extent of the excavations, the size and 

competence of the team, the modern research methods used (radioactive carbon dating, aerial 

photography, local and regional archaeological and historical contextualization, 3D 

reconstructions, the use of miners), the way of inventorying, classifying, preserving and 

communicating the research results, lead us to qualify the research carried out at Roșia 

Montană as an undeniable progress for Romanian science." 

The respondent pointed out that, in view of its status as a scientific body 

vested by the legislature with exclusive powers to approve research reports, the National 

Archaeological Commission enjoys, within the limits of the law, discretionary powers in 

the performance of its duties. 

In view of those powers, the defendant considered that all the criticisms 

made by the applicants regarding the criteria proposed by the experts and the conclusions 

of the report were unfounded and, in the absence of powers conferred on them by the 

legislature, the appellants' assessments of the quality and professionalism of certain experts 

did not constitute grounds for invalidating administrative acts issued in accordance with 

the law. 
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On the other hand, the respondent also pointed out that, in the case in 

question, the criticisms made by the applicants-appellants regarding the criteria used in the 

Report and the experts' recommendations, including about the selection of the area 

proposed for discharge - namely its location within the perimeter proposed for mining - 

reveal both a lack of knowledge of mining archaeology and ignorance of the provisions of 

the law. Thus, they stated that the plaintiffs-appellants considered that 'the damage to the 

ancient works by the continuation of mining in the medieval and modern periods gives 

added value to this mining system', and that the repetitiveness of the mining works was an 

argument highlighting the importance of the archaeological heritage. The Respondent 

stated that the Claimants did not, however, consider the experts' findings, highlighted in 

the Report, that the contemporary reworking of the old galleries had led to physical 

destruction (through systematic industrial exploitation of the same gold deposits) reducing 

or cancelling any heritage value. Also, arguments about repetitiveness as an element that 

gives value to an assemblage ignore the specifics of mining archaeology.  
In this regard, the respondent pointed out that Prof. Dr. Ioan Aurel Pop has 

shown in the expert report that: "In the case of the Cârnic Massif, as it results from the 
Archaeological Report, the information has been recorded and interpreted by specialists, 
and the analysed vestiges - mining galleries - have a repetitive character. Mining galleries 
are the result of industrial activity, they are not works of art; their research is relevant to 
know the techniques and tools used, which can give additional information about the 
organization of society in certain periods, but mining galleries are not works whose value 
is enhanced by repetitiveness. 

(...) 
A site is all the more valuable if it contains intact older remains, unaffected 

by subsequent interventions, regardless of the period in which they took place. (...) 

The depreciation of the value of the site is obvious, if we consider that a pre-
existing gallery is completely disfigured by its lengthening, leading to the disappearance of 
the original walls, the raising of the ceiling or the deepening of the base. As a result of 
these overlapping works, the original character of the work is erased, any inventory is lost, 

and the technology of making it is extremely difficult to determine. In addition, the drilling 

and blasting operations, which have been widespread on the scale of the site since the end 
of the 17th century, have led to a pronounced destabilisation of the older mining works, 
which have lost their original balance. It is clear to specialists that these underground 

mining remains are undergoing an accelerated process of deterioration/destruction due to 
natural causes. The non-specialist view that these workings will be able to last for 
hundreds of years or even millennia is unrealistic, as many old galleries are collapsing 
before our eyes, as has happened in more recent centuries and decades (workings recorded 
by sources, reported by eyewitnesses, which can no longer be identified in the field). In the 
case of the mining galleries, the overlapping of works in certain eras has had the effect of 
destroying the remains to the greatest extent possible, not increasing their value." 

Finally, as regards the obligation to protect historical monuments regardless 
of their state of preservation, which, according to the applicants, excludes the possibility of 
discharging the archaeological burden, the respondent pointed out that, according to G.O. 
No 43/2000 and Law No 422/2001 on the protection of historical monuments, it is allowed 
to archaeologically discharge sites protected as historical monuments. Thus: 

- according to Article 6 para. (5) of G.O. No 43/2000, research reports 
concerning sites classified in group A of the List of Historical Monuments are sent for 

approval to the National Archaeological Commission to issue the archaeological discharge 
certificates, 

- according to Article 19 para. (3) of Law No 422/2001, the procedure 
for declassification of historical monuments - archaeological sites is automatically 
triggered in case of archaeological discharge, according to the opinion of the National 
Archaeological Commission. 

8. Regarding the applicants' claim that the specialists who carried out the 
preventive archaeological research on which the Certificate was issued did not meet the 
conditions laid down by law, the respondent pointed out that the possibility of setting up 
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joint teams of specialists to participate in the archaeological research work is recognised by 
law. Thus, according to Article 6 para. (3) of G.O. 43/2000, institutions organising 
archaeological research may use other specialists to carry out research, studies, or other 
work". In the case of the Roșia Montană research, the participation of French 
archaeologists and other specialists in mining works was essential, given the specific 
nature of mining archaeology, a discipline that is underdeveloped in Romania. As stated in 
the Report, "mining archaeology is a specialty of archaeology, at the intersection of 
several research fields. It is a multi-disciplinary approach that involves input from the 
earth sciences, physics and chemistry, ecology and humanities, and history, especially 
technical history, economic history, toponymy and surface and underground archaeology. 
As far as archaeology is concerned, the practice of this discipline in the mining 
environment involves exploration and excavation techniques adapted to the underground 
environment, partly borrowed from speleology". 

Given the complexity of research in the field of mining archaeology, the 
respondent considered that the involvement of archaeologists with recognised expertise in 
this field (Ms Beatrice Cauuet and other specialists (geologists, topographers, etc.) was 
essential for quality research. 

The participation of foreign experts in preventive archaeological research 
undertaken in the Cârnic Massif was carried out in compliance with the provisions of the 
G.O. No 43/2000. These experts have nominal excavation authorizations issued by the 
Ministry of Culture and National Heritage (preventive archaeological excavation and 
rescue authorizations no. 147/2005, 114/2004, no. 284/2004, 140/2003, 109/2003, 
92/2002, 146/2002, archaeological supervision authorization no. 164/2005). The 
respondent also pointed out that the team coordinated by Dr Beatrice Cauuet had the right 
recognised by national and Community rules to carry out archaeological research freely in 
Romania and that, under the law, that right could not be restricted by any means (Article 

16 alin (3) of E.G.O No 49/2009). Moreover, the attestation no. 158 E/2011 and the 
registration of Dr. Beatrice Cauuet in the Register of Archaeologists have proceeded to a 
recognition, with retroactive effect, of her professional qualification obtained in France; a 
qualification under which Dr. Beatrice Cauuet provided specialist services, these aspects 
being analysed in detail in the expert report by Prof. Ioan Aurel Pop. 

9. Regarding the applicants' allegations concerning the National 
Archaeological Commission, the respondent submitted that the functioning of the 
Commission was carried out in accordance with the law, in accordance with G.O. No 
43/2000, and the applicants did not adduce any evidence that the way it carried out its 
activities violated the law. 

Thus, the respondent stated that, in the present case, the National 
Archaeological Commission is a scientific body, without legal personality, established 
under Government Ordinance No 43/2000, without the need to adopt any further 
legislation in that regard. 

According to provisions of Article 45 of Law No. 90/2001 on the 
organisation and functioning of the Government of Romania and the Ministries, the 
organisation of the structures within the Ministries is established by order of the Minister. 

In the present case, the respondent submitted that the Order of the Minister 
of Culture and Religious Affairs No 2127/2005 approving the regulations governing the 
organisation and functioning of the National Archaeological Commission is an 
administrative act of an individual nature, and not a regulatory act, so that it was not 
necessary to publish that order in the Official Gazette. 

Not being a public authority, but merely a scientific body, without legal 
personality, providing expert advice to the Ministry of Culture and National Heritage on 
archaeological heritage, the respondent stated that, in the present case, the National 
Archaeological Commission does not have the capacity to issue administrative acts. 

It therefore held that the decision of the Commission approving the 
archaeological research report was not an administrative act and the court could not declare 

it null and void. The Commission's approval of the research report is limited exclusively to 
scientific matters, the Commission's decision not being a legal act (as per Art. 14 para. (1) 
of G.O. No 43/2000, the Commission has no legal personality).  
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In the light of the above considerations, the respondent requested the 

dismissal of the appeal against civil judgment No 770/2020 delivered by the Buzău Court 
in civil case No 8243/117/2021, and against the judgment of the hearing of 17.09.2014 

delivered by the Buzău Court in the same case, mainly as untimely and, in the alternative, 
as unfounded. 

In law, the respondent based its application on the provisions of Article 308 
alin 2 of the Civil Procedure Code 1865. 

On 15 October 2021, the respondent the Alba County Directorate for Culture 

and Heritage filed a statement of defence, requesting that the appeal against civil judgment 
No 770/2020 and against the judgment of the hearing of 17.09.2014 delivered by the Buzău 

Court be dismissed, and that the appellants be ordered to pay the costs of the present 
proceedings. 

In the main, the respondent considered that the appeal was lodged out of time, 
since more than 15 days had elapsed from the date of communication of civil judgment No 

770/2020 to the appellants (23.03.2021) to the date on which the appeal was lodged 
(14.07.2021). 

Regarding the time at which the appeal period began to run, the respondent 

considered that the appellant's request for recommencement of the judgment of 22.06.2021 
could not be considered, according to the provisions of Article 93 of the Civil Procedure1865, 

according to which: 
It stated that the appellant's application for the judgment to be recommitted, 

filed on 22.06.2021, expressly requested "the recommittal of the civil judgment No 770/2020 
delivered on 10.12.2020 in the present case at the place of the undersigned's chosen court: 

Mun. Cluj Napoca, Strada Ioan Budai Deleanu, nr. 48, jud. Cluj" 

The respondent also pointed out that in the application filed by the appellants 

on 02.07.3020, there was only the mention: "(...) all with registered office in Cluj Napoca, 

Ioan Budai Deleanu Street no. 48, Cluj Napoca County, Romania. Cluj, where we respectfully 
request that the entire summons and communication procedure be communicated." 

As can be seen, the respondent noted that neither of the two requests 
mentioned above indicated the person responsible for receiving the procedural documents, so 

that it considered that the only valid communication of the judgment was that made at the 
applicants' premises on 23.03.2021, the date from which the appeal period began to run. 

The respondent pointed out that case law has held that in a fair interpretation of 
the provisions of Article 93 of the Civil Procedure Code 1865 (Article 158 of the New Civil 

Procedure Code), failure to indicate the person responsible for receiving correspondence is 

"sanctioned" by the service of procedural documents at the party's domicile/head office: "and 
in the absence of such indication, at the party's domicile." and, in that regard, relied on 

Decision No 556 of 18 September 2018, published in the Official Journal of Romania, Part 1, 
No 1.047 of 10 December 2018, by which the Constitutional Court rejected, as inadmissible, 

the objection of unconstitutionality of the provisions of Article 158 para. (1) of the Code of 
Civil Procedure (referred to in points VIII and IX): 

On the merits of the case, the respondent considered that the appeal was 
unfounded. 

Thus, it pointed out that, contrary to the appellants' claims, by the conclusion 

of the hearing of 17.09.2014, the Court of Buzău did not reject as untimely the supplementary 
application filed by them on 10.09.2012, but the application to introduce SC Roșia Montană 

Gold Corporation SA as a defendant in the case and, in view of this fact, he requested to 
observe that the arguments put forward by the appellants regarding the legality of the 

conclusion of the hearing of 17.09.2014 are not related to the subject matter of the case. 
The defendant considered that the court of first instance correctly considered 

the expert report carried out by Prof. Ioan Aurel Pop, removing the work carried out by Prof. 
Ioan Piso and Dr. Arch. Monica Magineanu Cârstoiu. 

Thus, it stated that the work carried out by Prof. Ioan Piso is clearly subjective, 
as he is the expert proposed by the applicants, and his impartiality is questionable considering 

the opinions expressed and the actions taken over time against the mining project at Rosia 

Montana. 
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On the other hand, the respondent also pointed out that the work carried out by 

Dr. Arch. Monica Mărgineanu Cârstoiu could not be considered by the court of first instance, 
since the evidence requested concerned a specialist work carried out by a university professor 

specialising in ancient history, and Dr Monica Mărgineanu Cârstoiu does not have that status. 
The defendant noted that the application and the appeal argued that the 

archaeological research was not initiated on the basis that the galleries of the Cârnic Massif 
are monuments classified in group A (a status acquired, according to the 

applicants/respondents, by the publication of the new list of historical monuments approved 

by Order no. 2361/2010) and as a result, it was considered that "the investor should have 
obtained a new urban planning certificate, listing the Roman, medieval and modern galleries 

in the Cârnic Massif as a historical monument, with the need to obtain the opinion of the 
Ministry [of Culture and National Heritage]." 

The respondent argued that this criticism is unfounded, since Certificate No 
9/2011 was issued after the analysis of all the documentation submitted by the investor, in 

accordance with the relevant legislation, and the urban planning certificate is not among the 
documents legally required for the issuance of the archaeological discharge certificate. 

It also pointed out that the documentation submitted in the procedure for 

issuing Discharge Certificate No 9/2011 was assessed considering the legislation on historical 
monuments in force at the time of its issuance, including the new list of historical monuments 

approved by Order No 2361/2010. 
As regards the alleged need to obtain a new planning certificate with an 

opinion from the Ministry of Culture and National Heritage, as it also stated before the court, 
the respondent stated that there is confusion between two procedures laid down by law which 

relate to two different hypotheses: (i) the procedure for authorising building works in areas 
subject to a protection regime, in which case the opinion of the Ministry of Culture and 

National Heritage is required, and (ii) the procedure for issuing the archaeological clearance 

certificate. 
The respondent stated that in the first case, the building permit is issued in a 

protected area (in which case the Ministry's opinion is required), whereas the second 
procedure is aimed precisely at removing an area from such protection. 

It also held that the appellants' criticism of the need to start the archaeological 
investigation procedure based on the status of a class A historic monument was unfounded. 

The provisions of Government Ordinance No 43/2000 on the protection of the archaeological 
heritage and the declaration of certain archaeological sites as areas of national interest make it 

clear that, during the archaeological investigation procedure, the degree of protection afforded 

to the heritage is irrelevant. 
Thus, it pointed out that archaeological research cannot differ according to the 

class in which a historical monument - archaeological site is classified, and the team of 
specialists exhaustively investigates all elements of archaeological value identified in the 

perimeter investigated, determined by applying the specific Archaeological Standards and 
Procedures (Art. 2 para. (1) lit. (e) of G.O. No 43/2000). 

The defendant stated that the only relevance of the class of a historic 
monument in this case is that given by Article 6 alin (5) of G.O. no. 43/2000, concerning the 

need to obtain the approval of the National Archaeological Commission: "(5) to issue the 

certificate referred to in Art. 5 para. (5), for sites located in areas of priority archaeological 
interest, sites classified in group A of the List of Historical Monuments and for all 

investments, except for private dwellings located in other areas, research reports shall be sent 
for approval to the National Archaeological Commission. (6) Certificates of archaeological 

discharge issued without the approval of the National Commission of Archaeology are null 
and void.”  

In the present case, the respondent has taken the view that this requirement is 
clearly met. 

The Respondent also pointed out that the Appellants claimed, by means of 
quotations from the Report on Preventive Archaeological Research - Cârnic Massif, Roșia 

Montană, Romania - Final Synthesis Document 2009 ("the Report"), that the modern works in 
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the Cârnic Massif had not been exhaustively investigated, and it considered this criticism to 

be devoid of real support. 
It pointed out that, in the analysis that formed the basis for issuing Certificate 

No. 9/2011, compliance of the archaeological research with the relevant legislation, in 
particular with the National Archaeological Standards and Procedures (approved by Order of 

the Minister of Culture 2392/2004) and Regulation for the organisation of archaeological 
excavations in Romania (Order of the Minister of Culture 2017/2000) was considered and 

from the scientific and technical evaluation of all the documentation submitted by the 

investor, it resulted that the team of archaeologists carried out a thorough and complete 
research, respecting all the stages of the archaeological research, in accordance with 

standards, procedures and rules legally established at national and international level. 
The respondent stated that these aspects were also confirmed by the reputed 

university professor Dr. Ioan Aurel Pop, President of the Romanian Academy, who, in the 
expert report carried out in the case, with reference to the archaeological research of the 

modern mining works in the Cârnic Massif, stated that: "We have not identified any element 
from which it can be inferred that there are sections of the Cârnic Massif that have not been 

investigated by the team of archaeologists (without including here the areas where access has 

been limited for safety reasons). From the contents of the Archaeological Report, we 
understand that many of the modern mine workings were resumed during the 20th century by 

reprofiling (widening), which resulted in the destruction of the original characters. However, 
they were counted as modern mining works. Others could only be confirmed by comparing 

plans of recent mining works, carried out by the Roșia Montană Mining Company in the 
second part of the 20th century, with older maps. The research revealed only one section of 

the modern gallery (end of the 17th century) that has preserved its original features, 
including the wooden track (wooden rail). The results of the research of the modern galleries 

are recorded in the Archaeological Report; it should also be borne in mind that, unlike the 

galleries of the Roman era, more comprehensive information on the characteristics and 
mining methods used in the modern era is contained in other documentary sources or was 

obtained from research carried out in the Cătălina Monulești mining perimeter." 

Moreover, the respondent pointed out that, as it also stated in its statement of 

defence before the court of first instance, the Report contains numerous references to research 
carried out on modern galleries: 

- "The modern workings (20 km) are blast excavated being later than the 
middle of the 17th century (fig. g). The galleries are generally sinuous, man-height and 
relatively narrow (8o cm). There are also straighter, wider main galleries generally 
equipped with wooden runways. The timber-supported portions have collapsed quickly. 
Exploitation of the phyllodes has led to the emergence of planar excavations of varying 
inclinations. The backfilled portions are generally collapsed due to the failure of the 
wooden platforms. The exploitation of the stockworks has led to the appearance of very 
large rooms (coranzi). On the surface, most of the gallery halls mentioned in the old plans 
are still identifiable." (Page 36 of the Report); 

- "Galleries [...] sections with modern workings allowed for the transport 
of materials and some contain remnants of wooden or iron rails" (page 36 of the Report) 

- "Wells [...] in modern works these are rarer and sometimes stairs still 
appear monoxile (Kletterbaum type)" (p. 36 of the Report) 

- "Inclined planes [...] Inclined planes are very common in old works, 
but rare in modern works" (page 36 of the Report) 

- "Yards on the ridges [...]. Modern yards are at least in width" (p. 36 of 
Report) 

- "Stockworks on stockworks indicate two methods of exploitation. In 
the case of modern works the entire ore mass has been mined, resulting in the formation of 
halls called Coranda" (page 37 of the Report) 

- the Sub-chapter Approach by Sectors (page 37 of the Report) specific 
references are made to the research of modern works in each sector: Piatra Corbului, Glam-
Ranta, Unguri, Nalopeon, Corhuri, Cănțăliște. 

Moreover, the respondent also pointed out that the Technical Sheet, section 16 
- Results of the Report, certify that “over 70 km of underground mining workings of all ages 
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have been explored within the Rosia Montana site, three quarters of which in the Cârnic and 
Cetate massifs. In the Cârnic massif, through the access facilitated by the recent (20th 
century) galleries, it has been possible to recognize more than 12 km of modern mining 
workings, almost 100 m of workings dating back to the 16th century (dug with tools) and 
almost 4 km of ancient mining workings (opened with tools or by fire technique). The so-
called modern mine workings that were opened by blasting can be dated between the 17th and 
early 20th centuries. It should be noted that many such galleries are equipped with wooden 
raceways, better or worse preserved. Several small sites dating from the 15th to the 17th 
centuries, opened with tools before the introduction of blasting in mining towards the end of 
the 17th century, have also been studied.” 

At the same time, the respondent submitted that the appellants complained that 
“Large areas of Roman mine workings have not been investigated because that they will not 
be affected by the proposed mine, that they are outside the proposed mining perimeter, or for 
reasons generically referred to as 'safety'”. 

The respondent also pointed out that the limits of the archaeological research, 
indicated in the documentation submitted by the investor (i.e., areas inaccessible for security 
reasons) were also analysed in the context of the issuance of Certificate No 9/2011, being 
assessed as compliant and objectively justified. Respecting the rule that the protection of the 
work of the research team takes priority over any issues of archaeological interest, the 
documentation submitted by the investor revealed that, although the best techniques were 
used, some areas are and remain inaccessible for security reasons. 

Areas inaccessible for security reasons are an objective limitation inherent to 
mining archaeology. The exclusion of such areas is not a discretionary choice of the 
archaeological team coordinator but is the result of a legal obligation to ensure, as a priority, 
the physical integrity and health of its members. According to Art. 3.3.12 of Chapter 3 
(Archaeological Excavation) of the Archaeological Standards and Procedures, "Work 
protection regulations cannot be ignored, no matter how imperative the need for 
archaeological information. Labour protection will be given priority over any matters of 
archaeological interest. All archaeologists participating in fieldwork must be trained in work 
protection and must adhere to Safe Work Procedures and Practices." 

In the light of the above, the respondent pointed out that Romanian law did not 
impose an obligation to carry out archaeological research on a total perimeter, independently 
of compliance with any safety rules, as a prerequisite for the issuance of an archaeological 
discharge certificate. In this regard, the text of Art. 2 para. (5) of G.O No 43/2000 states that 
the purpose of the preliminary investigation procedure is to obtain "the maximum [emphasis 
added] amount of information on the archaeological heritage of the area under investigation." 
The respondent considered that the legal interpretation of the qualification contained in this 
text clarified the idea that the discharge of the task imposes as a condition obtaining of all 
information possible in the objective conditions given by the site in question. 

In this regard, the respondent mentioned that the expert report carried out by 
Prof. Ioan Aurel Pop showed that: "The existence of scientific, material, legal or 
methodological limitations is specific to archaeology, in all its dimensions. The archaeologist 
is mainly faced with legal limitations and scientific limitations, to which are added, in most 
cases, material limitations. For this reason, when the legislator established the purpose of 
preventive archaeological research, he specified that it should "aim at obtaining a 
"maximum" of information (art. 2 para. 6 of G.O. No 43/2000), and not all the information 
about archaeological heritage. The reference to "maximum" information means 
acknowledging the existence of objective limits to the possibility of carrying out 
archaeological research. These limitations are encountered in all cases where research is 
carried out and differ from site to site, depending on their characteristics. 

With reference to the specific case of Rosia Montana, we understood from the 
Archaeological Report that the limitations encountered by the team of researchers consisted 
in the objective impossibility of having access to certain galleries, given the legal obligation 
to comply with the safety requirements of work underground and above ground); other 
limitations were of a scientific nature, determined by the state of preservation, degree of 
preservation in original form, scientific significance, previous documentation of the 
objectives investigated, typological repetitiveness, etc.). Such limitations contribute to 
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scientific and organisational decision-making, and the person in charge of excavations is 
responsible for ensuring that the scientific objectives are met and that all legal provisions in 
the field and in areas related to preventive archaeological excavations are respected. 
Obviously, the inaccessibility of some works, determined by their degree of danger, with a 
direct effect on work safety, is a major and objective limitation. The conscious exposure of an 
employee, whatever his specialisation, to safety risks, especially in underground areas, is 
unacceptable from a legal and moral point of view". 

The respondent also pointed out that another criticism invoked by the 
appellants/claimants namely that Certificate No 9/2011 “discharges the archaeological burden 
of an area which the according to Final Report has been investigated and proposed for 
preservation in situ,” is unfounded. 

Thus, it pointed out that the technical documentation underlying the issuance 
of Certificate No, 9/2011 is unequivocal as regards to the recommendations of the expert team 
over the areas that can be restored to human activity by archaeological discharge, those that 
should be preserved in situ and those where protection zones should be established (pages 218 
- 223 of the Report) and these  are the proposals approved by the National Archaeological 
Commission and endorsed by the issuer of Certificate No. 9/2011. 

The respondent noted that the Report clearly delimits, with STEREO 70 
coordinates, the Piatra Corbului area proposed for in situ conservation, these coordinates 
being accepted and taken over in Certificate No 9/2011. Therefore, the respondent considered 
that no inconsistency between the proposals of the Report and the content of Certificate No 
9/2011 could be claimed. 

It stated that the only public authority entitled to approve or reject the 
conclusions of a preliminary archaeological investigation report is defined by Article 6 alin. 5 
of G.O. No 43/2000 as the National Archaeological Commission ("To issue the certificate 
referred to in Art. 5 para. (5), for sites located in areas of priority archaeological interest, 
sites classified in group A of the List of Historical Monuments and for all investments, except 
for private dwellings located in other areas, research reports shall be sent for approval to the 
National Archaeological Commission"). 

It noted that this body is required to carry out a scientific evaluation of the 
archaeological research report, based on the expert assessments made by its members, who 
have a wealth of expertise in the field. However, in the field of assessing the scientific 
appropriateness of issuing such an assessment, the decision of the public authorities cannot be 
censured by a court of law, as the Supreme Court has consistently ruled in this regard: High 
Court of Cassation and Justice Administrative and Fiscal Disputes Section, Decision No 
1941/25.05.2006; High Court of Cassation and Justice Administrative and Fiscal Disputes 
Section, Decision No 585/15.02.2008. 

The respondent considered that the criticisms made by the appellants are 
unfounded for the following reasons:  

a. The fact that the galleries of the Cârnic Massif have been classified as a 

class A historical monument is not a legal obstacle per se to the 

archaeological discharge procedure. On the contrary, the discharge of 

the archaeological burden is one of the cases recognised by the law 

which triggers the declassification procedure (art.19 para. (3) of Law 

422/2001 on the protection of historical monuments), and the 

establishment of the protection regime of a historical monument is 

intended to create the legal framework for the preservation of a historical 

monument. This does not prevent, but on the contrary, requires the 

performance of archaeological research. 

It also pointed out that the role of the archaeological research described in the 

Report is precisely to identify and assess the condition and value of this archaeological 

heritage. The completion of research leads to recommendations for the protection and 

enhancement of the identified archaeological heritage or for the return of land that is no 

longer of archaeological interest to current human activities. This is exactly the procedure 

followed in the case under consideration and completed by issuing Certificate No 9/2011. 

b. The drafters of the Report correctly used the criteria for establishing the 

delineation between the area proposed for conservation and the area 
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archaeologically cleared, and the counterarguments of the appellants are 

a clear demonstration of the lack of expertise in the field, as well as the 

truncated quotation of some aspects contained in the Report. 

Thus, it pointed out that it is true that the stylistic variety of different historical 

periods merged in the same area is protected by the International Charter for the Conservation 

and Restoration of Monuments and Sites (Venice Charter, 1964), but this variety should not 

be confused with the process of degradation/destruction of an ancient heritage value in 

subsequent periods. Not every mining blasting in the 19th or 20th century gives rise to an 

archaeological treasure. Contemporary reworking of ancient galleries has led to physical 

destruction (through systematic industrial exploitation of the same gold deposits) reducing or 

cancelling any heritage value. 

It stated that Prof. Ioan Aurel Pop was of the same opinion. He stated in the 

expert report carried out in the case that: "The decision to propose a certain area for in situ 

conservation and another area for discharge belongs to the team of archaeologists who 

carried out the research and represents a specialist decision, taking in consideration all the 

elements (factual and theoretical) existing at the site. From the contents of the Archaeological 

Report, we understand that the area of Piatra Corbului was proposed for conservation. It 

contains certain mining works considered significant at the level of the whole site, namely 

works carried out with fire, visible even on the surface, and that the coherence of the works in 

this area is greater than in other areas investigated (for example, we understand from the 

Archaeological Report that the works in this area are less affected by modern reworkings). 

We also understand that the works in this area are better preserved. Unlike the 

specificity of the works in the area proposed for in situ conservation, from the documents 

provided by the parties it appears that in the area proposed for discharge the mining works 

are repetitive, in a poor state of preservation, or are much more fragmented." 

On the criterion of repetitiveness, the respondent pointed out that, in the 

present case, the comparisons made by the appellants regarding a series of monumental 

constructions are invalid, and that in the case of mining, the scientific component is not 

relevant to the architectural aesthetics, but to the techniques used in different periods for that 

mining work. 

c. Contrary to what the appellants claim, the respondent stated that the 

discharge of an archaeological area for the purpose of carrying out an 

investment is a hypothesis expressly permitted by the legislator, and this 

claim follows directly from the content of Article 7(a) of G.O. No 

43/2000, according to which investors are obliged to finance "the 

establishment, through the feasibility study of the investment and 

through the technical project, of the measures to be detailed and of the 

necessary funds for preventive research or archaeological supervision, as 

the case may be, and the protection of the archaeological heritage or, as 

the case may be, the discharge of the archaeological burden of the area 

affected by the works and the application of these measures." 

The respondent pointed out that the archaeological research was carried out by a 

team of Romanian and foreign archaeologists, in accordance with the archaeological research 

authorizations issued in compliance with the legal provisions, being carried out in partnership, 

by the Unit of Archaeology and History of Toulouse, the Research section - University of 

Toulouse le Mirail, the National Museum of Romanian History, "Babeș-Bolyai" University - 

Faculty of Biology and Geology, the Museum of Dacian and Roman Civilization, the 

Technical University of Munich, Germany (UTM). The research was based on the opinions 

issued in accordance with the legal provisions in force and was led, as scientific officers, by 

Dr. Paul Damian, representative of the National Museum of Romanian History and Mrs. 

Beatrice Cauuet, representative of the University of Archaeology and History of Toulouse. 

It stated that the text of Article 6 para. (3) of G.O. No 43/2000 expressly allows 

the possibility of co-opting outside specialists in research procedures ("the organising 

institutions may also use other specialists to carry out research, studies, or other work, who 
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will carry out their activity on the basis of a contract concluded under the terms of Law No 

8/1996 on copyright and related rights, as subsequently amended and supplemented") and 

having in view the complexity of the mining archaeology work involved in the preventive 

research and the need for advanced expertise in a field that is little developed in Romania, the 

call for collaboration with the specialist university institution in Toulouse was fully justified. 

Moreover, the French research team obtained from the Ministry of Culture, for the 

duration of the work, nominal Excavation Permits for each of its members (based on art. 12 d) 

- former art. 10 d) - of the G.O. No 43/2000). The team coordinated by Dr. Beatrice Cauuet 

was free to carry out archaeological research in Romania without restriction, and this could 

not be restricted by any means (art. 16 (3) of EGO No 49/2009 on the freedom of 

establishment of service providers and the freedom to provide services in Romania). 

Regarding the opportunity and necessity of co-opting French specialists in the 

research team, the respondent pointed out that in the expert report drawn up by Prof. Ioan 

Aurel Pop he was noted: "The field of mining archaeology is a particular field of archaeology, 

which at European level has an extremely limited number of specialists compared to that of 

classical, surface archaeology. This field is known in Romania mainly through archaeologists 

specialising in the Roman era in general, archaeologists who, in recent decades, have come to 

terms with the specifics of mining research of the past. That is why only these archaeologists 

have expertise in the field, who have the appropriate research methodology and who can 

compare the situation in Romania, at Rosia Montana, with similar situations in Europe." 

"I consider that the research activities that were the basis for the Report were 

particularly complex and fully respected (even exceeding) the research procedures generally 

applied in Romanian archaeology." 

Considering the above considerations, the respondent has requested that the 

appeal be dismissed, primarily as untimely and, in the alternative, as unfounded. 

At its hearing on 26 January 2022, the Court rejected the plea of lateness raised 

by the respondents in their defence and, after hearing the case, remained in pronouncing, 

initially postponing the judgment to 2 February 2022 at the request of the appellants and 

subsequently, successively, to 9 February 2022 and 16 February 2022. 

Examining the judgment under appeal considering the criticisms made and the 

grounds laid down by Civil Procedure Code 1865, the Court notes the following: 

With application filed on 18.08.2014 (f. 47 Vol. III of the Buzău Tribunal case 

file), the plaintiff Alburnus Maior Association requested the introduction in the case, as 

defendant, of ROȘIA MONTANĂ GOLD CORPORATION S.A.  

With judgment of 17.09.2014 (f. 149 Vol. III of the Buzău Tribunal's case file), 

the court of first instance admitted the objection of lateness of the supplementary application 

of the plaintiffs the AURARILOR ALBURNUS MAIOR Association and the 

INDEPENDENT CENTRE FOR THE DEVELOPMENT OF ENVIRONMENTAL 

RESOURCES, raised by the defendant the ALBA COUNTY DIRECTORATE FOR 

CULTURE AND NATIONAL HERITAGE and the intervener ROȘIA MONTANĂ GOLD 

CORPORATION S.A. The supplementary application of the already-mentioned plaintiffs to 

bring ROȘIA MONTANĂ GOLD CORPORATION S.A. into the case as defendant was 

rejected. 

To reach that decision, the Court of First Instance held that, under Article 132(1) 

of the old Code of Civil Procedure, applicable in the present case, the court may give the 

plaintiff a period of time on the first day of the hearing to supplement or amend the 

application, except in the situations provided for in paragraph (2) of the same article, and 

according to Article 134 of the same act, the first day of the hearing is the day on which the 

parties are legally summoned and may make submissions. 

In the present case, the court found that this procedural moment has been 

exceeded, so that the plaintiff can no longer amend his claim. 

The Court also held that the provisions of Article 16
1
 of Law 554/2004 

concerning the introduction of other parties to the proceedings are a transposition into the 
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special law of the general provisions on the active role of the judge, but the conditions for the 

introduction of those parties to the proceedings (including the time-limit within which they 

may be introduced) are those laid down in the general rule represented by the Civil Procedure 

Code to which the provisions of Article 28 of Law 554/2004 refer. 

In conclusion, since the application to supplement the application to bring ROȘIA 

MONTANĂ GOLD CORPORATION S.A. into the case as a defendant was made by the 

applicant after the first day on which the application was lodged, the Court of First Instance 

held that the application was untimely. 

With their appeal (letter A), the appellants-claimants the INDEPENDENT 

CENTRE FOR THE DEVELOPMENT OF ENVIRONMENTAL RESOURCES, the 

AURARILOR ALBURNUS MAIOR Association, the SAVE BUCHAREST Association 

claim that, first, with the judgment of 19.11.2012 of the Cluj Court (prior to the transferal of 

the case to the High Court of Cassation and Justice) the objection of late completion of the 

action and the objection of inadmissibility of the preliminary claim, raised by the defendant 

the Alba County Directorate for Culture and National Heritage and respectively by the 

accessory intervener Roșia Montană Gold Corporation S.A., were rejected. 

Appellants stated that the closing of the hearing by which the objection was 

decided is an interlocutory closing according to Article 235 of the Civil Procedure Code, and 

interlocutory closings are binding on the court, in the sense that the judges cannot go back on 

them and when giving judgment they will have to consider the issues resolved by these 

closings. 

With transfer order no. 7086/05.11.2013 of the High Court of Cassation and 

Justice, the case was transferred to the Buzău Court, but no order was made on the 

elimination of the procedural acts previously carried out in the case (Article 135 paragraph 2 

of the Civil Procedure Code), so the order of the Cluj Court was maintained. 

Therefore, the appellants considered that the exception discussed on 17.09.2014 

by the Court of Buzău is unlawful in terms of violation of the effects of the interlocutory 

judgment delivered by the Court of Cluj, prior to the judgment on the application for transfer. 

Moreover, although the Court of Buzău admitted the plea of untimeliness of the 

supplementary application, the appellants noted that in its reasoning, the court of first instance 

referred to points of argument inserted by the appellants therein and, therefore, although the 

supplementary application was rejected as untimely, the court of first instance ruled on it. 

Second, the appellants submitted that the conclusion of the Court of First Instance 

of Buzău is open to criticism and is unlawful based on an erroneous analysis of the procedural 

moment at which a supplementary application may be brought. 

Regarding the conclusion of the hearing from 17.09.2014, in relation to the 

alleged infringement of the provisions of Article 132 of the Civil Procedure Code, the 

appellants stated that the subject-matter of the application delimits the procedural framework 

in which the proceedings will be conducted, with regard to that subject-matter, and the court 

is bound by it, in the sense that it is a criterion for assessing the minus, plus or ultra petita 

situations. 

However, as has been established in the specialist doctrine, the appellants have 

stated that, in the statement of the factual grounds, the applicant must indicate the 

circumstances of a substantive nature from which his claim derives. Thus, the subject-matter 

of the application must not be confused with the factual grounds the pleas in law of the 

application. 

From the provisions of Article 132 of the Civil Procedure Code, the legislator has 

distinguished two categories of applications: for the completion and for the amendment of the 

original application, and in doctrine and case law there are clear and easy criteria to make the 

differentiation between the two categories of applications. 

Appellants submitted that the distinction between the two claims is extremely 

important from the perspective of the correct application of the provisions of Article 132 and 

Article 134 of the Civil Procedure Code respectively. Thus, interpreting the provisions of 
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Article 132 and Article 134 of the Civil Procedure Code, the application to amend the “action 

may not be received, without the consent of the other parties, until the first day of the hearing, 

but not the application to complete, which does not seek to change important elements of the 

application such as the subject matter, legal basis, or parties. 

Appellants stated that, at the hearing on 10.09.2012, they filed a supplement to the 

action to which they added to the factual elements contained in the initial application relating 

to the subject-matter of the application - the annulment of the administrative act - namely the 

annulment of archaeological discharge certificate No 9 of 14.07.2011. Therefore, by 

elaborating on the grounds for invalidity raised above, the appellants have shown that they did 

not seek to change the subject-matter of the application, but merely intended to fill in certain 

gaps in the original application. 

Moreover, they argued, in so far as the grounds relied on are absolute grounds of 

invalidity, their invocation is not time-barred. Thus, given that the additional grounds relied 

on relate to the invalidity of the administrative act of the archaeological discharge Certificate 

No 9 of 14 July 2011, and that they are clearly absolute grounds for invalidity, the appellants 

consider that the court should take them into account and examine them as such. 

They also stated that the European Court of Human Rights has consistently drawn 

attention to the fact that the right to a fair trial guaranteed by paragraph 6 para. 1 of the 

Convention, includes, inter alia, the right of the parties to submit observations which they 

consider relevant to their case, since the Convention is not intended to guarantee theoretical or 

illusory rights, but concrete and effective rights, that right cannot be considered effective 

unless those observations are actually "heard", i.e., properly considered by the court seized. 

Given the principle of protection of the public interest in administrative law, the 

judge is called upon to verify the legality of the administrative act in all aspects, so it is 

obvious that the law of administrative dispute is complemented, to the extent of compatibility, 

with the Civil Procedure Code under Article 28(1). 

The active role of the judge established by Article 129 of the Civil Procedure 

Code is accentuated by the fact that this is an administrative dispute, in which there is no 

distinction between the legal regime of relative nullity and that of absolute nullity decreed in 

common law. The subject-matter of the administrative dispute is an administrative act issued 

in application or organisation of the law. 

Appellants stated that the new grounds of illegality relied on arose from the 

submission of legal evidence, namely the submission of the documentation on which the 

administrative act was based. Thus, on the one hand, the grounds relied on seek to prove that 

a public interest has been harmed by an act which is absolutely void and, on the other hand, 

the applicant is in a somewhat inferior position to the defendant and the act in question. The 

act in question is presumed to be lawful, so the defendant does not have to prove its 

lawfulness, and it is for the plaintiff to rebut the presumption of the act's lawfulness by all 

legal means of proof. 

It was aware from the outset of the case of all the documentation on which the act 

was based, since there was no procedure for the ex officio publication of the act by the issuing 

authority from the time it was issued, together with all the documentation on which the act 

was based. It is only after the action has been brought before the court that the applicant 

becomes aware of all the documentation on which the act was based and can therefore fully 

criticise the act for all its defects of illegality. 

Moreover, the appellants argued that, in the present case, the two defendants did 

not agree to submit, by the first day of the hearing, the complete documentation on which the 

two administrative acts were based. 

In this regard, they pointed out that only at the deadline of 18.06.2012 did the 

defendant and the intervener submit the documentation on which the contested act was based, 

the court granting a deadline for the study of the documentation submitted. Only from that 

date, in view of the principle of "equality of arms", the applicants were able to strengthen and 
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detail their grounds for defending their request to annul the administrative act, which were set 

out in detail at the hearing of 10.09.2012. 

The Court finds that, at the hearing on 10.09.2012, before the Court of Cluj, the 

applicants the INDEPENDENT CENTRE FOR THE DEVELOPMENT OF 

ENVIRONMENTAL RESOURCES, the AURARILOR ALBURNUS MAIOR Association, 

the SAVE BUCHAREST Association filed an application entitled "Interpleader of action" (f. 

89 Vol. III of the Cluj Court's file), by which they requested, in contradiction with the 

defendant the Alba County Directorate for Culture and National Heritage and the accessory 

intervener Roșia Montană Gold Corporation S.A., to allow the application in its entirety, as 

formulated, and, consequently, to order the annulment of the archaeological discharge 

Certificate No 9 of 14 July 2011, without costs. 

With the conclusion pronounced by the Court of Cluj on 19.11.2012 (f. 209 Vol. 

III file attached to the Court of Cluj), the court rejected the exception of late completion of the 

action and the exception of inadmissibility, invoked by the defendant and the intervener, 

holding that Art. 132 the Civil Procedure Code, applicable in this case by virtue of art. 28 of 

the Administrative Litigation Law, refers to the amendment of the application for a writ of 

summons, in the sense of a change of the subject matter of the application, but in the present 

case only a supplement of the grounds invoked in support of the same subject matter of the 

application was formulated. 

On the other hand, it was held that the Administrative Litigation Act only obliges 

the party concerned to bring the action within the six-month time-limit laid down in Article 

11(1)(a) of the Administrative Procedure Act. (1) of the Law, but this does not also represent 

a time limit for the delay of the completion of the application already filed, as claimed by the 

defendant and the intervener. This is even more so since some grounds of illegality of the 

administrative act could be raised even ex officio throughout the proceedings. 

In those circumstances, the Court finds that the grounds of appeal raised by the 

appellants against the judgment of 17.09.2014, by reference to the judgment of 19.11.2012, 

are unfounded, since the request for supplementing the application lodged for the time-limit 

of 10.09.2012 had a different object, namely supplementing the grounds of the application. 

With the decision of 17.09.2014, the application for amendment of the action filed 

on 08.09.2014 was rejected as untimely, with a different object, namely the introduction in 

the case, as defendant, of ROȘIA MONTANĂ GOLD CORPORATION S.A. 

Regarding this solution, the Court notes that, according to the provisions of 

Article 132 para. (1) of the Civil Procedure Code 1865, "(1) On the first day of the hearing, 

the court may give the plaintiff a period to supplement or amend the application and to 

propose new evidence. In this case, the court shall order the case to be adjourned and the 

amended application to be served on the defendant for the purpose of filing a statement of 

defence", and according to Article 134 of the same Code, "The first day of appearance shall 

be deemed to be the day on which the parties, who have been legally summoned, may submit 

their conclusions." 

In the present case, the decision of the court of first instance in its judgment of 

17.09.2014 is correct because, considering the provisions of Article 132 para. (1) and art. 134 

of the Civil Procedure Code 1865, the amendment of the request to sue could be made until 

the first day of appearance, i.e., until the deadline of 23.04.2012 (conclusion, f. 88 Vol. I of 

the Cluj Court of Appeals). 

The appellants' submissions that the judgment of 17.09.2014 infringes the effects 

of the judgment of 19.11.2012 are unfounded, since the purpose of the judgment of 

19.11.2012 is to supplement the grounds of the action and not to change the procedural 

framework from the point of view of the parties, as requested by the applicant Alburnus 

Maior Association in its application of 18.08.2014. 

In view of these considerations, the Court will dismiss as unfounded the appeal 

brought by the plaintiffs the Independent Centre for the Development of Environmental 

Resources, the Aurarilor Alburnus Maior association and the Save Bucharest association, 
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against the judgment of 17 September 2014 delivered by the Court of Buzău, in contradiction 

with the defendant the Alba County Directorate for Culture and National Heritage and the 

defendants interveners Pro Dreptatea association, Pro Roșia Montană association and the 

Future Mining trade union. 

Examining the judgment under appeal considering the criticisms made and the 

grounds set out in Article 304 of the Code of Civil Procedure of 1865, and in all respects, 

according to Article 304
1
 Civil Procedure Code 1865, the Court holds as follows: 

With judgment no. 770 of 10 December 2020, the Court of Buzău - Second 

Civil, Administrative and Fiscal Section dismissed the action brought by the plaintiffs the 

Independent Centre for the Development of Environmental Resources, Aurarilor Alburnus 

Maior association and the Save Bucharest association, against the defendant, the Alba 

County Directorate for Culture and National Heritage, and allowed the application for 

ancillary intervention in favour of the defendant, brought by the Pro Dreptatea association, 

the Pro Roșia association and the Future Mining trade union. 

An appeal against that judgment and the judgment of the Court of First 

Instance of 17 September 2014 delivered by the Second Civil, Administrative and Fiscal 

Division of the Buzău District Court was brought by the applicants the INDEPENDENT 

CENTRE FOR THE DEVELOPMENT OF ENVIRONMENTAL RESOURCES, the 

AURARILOR ALBURNUS MAIOR Association, the SAVE BUCHAREST Association, 

pursuant to Art. 1 para. (1) and art. 20 par. (1) of Law no. 554/2004 on administrative 

litigation, as subsequently amended and supplemented. They requested for the appeal be 

admitted, the contested decision and judgment to be set aside in its entirety, the application 

and the supplementary action be admitted as formulated and, consequently, that the 

archaeological discharge Certificate No. 9 of 14.07.2011 be annulled. 

Analysing the grounds of illegality raised by the appellants-claimants in 

their appeal, the Court finds that an important ground of illegality relates to the issuance of 

the archaeological discharge Certificate No. 9 of 14.07.2011 without the approval of the 

National Commission of Archaeology (point VIII of the appeal). 

In this respect, the appellants-claimants claim in their appeal that the 

archaeological discharge certificate is void, since the decision approving the survey report 

by the National Archaeological Commission is void. 

The discharge of the archaeological task and therefore the issuance of the 

act in question is regulated by Articles 5 and 6 of G.O. no. 43/2000 on the protection of 

archaeological heritage. 

The appellants pointed out that the text of the contested administrative act 

states that this procedural step was carried out by the National Archaeological Commission 

in its meeting of 12.07.2011. 

The appellants argued that the approval of the National Archaeological 

Commission is void, as there is no valid decision approving the research report, as there is 

no Regulation for the functioning of the National Archaeological Commission approved by 

Order of the Minister of Culture and published in the Official Gazette. Article 14 para. (4) 

of G.O. No 43/2000 makes the functioning of the National Archaeological Commission 

conditional on its functioning based on a regulation approved by order of the Minister of 

Culture; this provision is normal, as there exists no other normative act that lays down the 

quorum and voting procedure within the Commission. 

They also pointed out that Law No 24/2000 on the rules of legislative 

technique for the drafting of legislative acts makes the entry into force of orders of the 

Minister of Culture conditional on their publication in the Official Gazette. 

The operating regulations of the National Commission of Archaeology are a 

normative act as they regulate the status, the areas of competence, the regime of acts issued 

by a body operating under the Ministry of Culture, and they are the basis for administrative 

acts issued by structures subordinated to the Ministry of Culture. The functioning of this 

body is applicable to an indeterminate number of situations, in an abstract manner and 

exclusively in relation to the function performed by those persons who are nominally 

members of it. Therefore, the operating regulations of the National Archaeological 
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Commission can only enter into force after its publication in the Official Gazette of 

Romania. 

The appellants stated that according to the Ministry of Culture's website, the 

Rules of Organisation and Functioning of the National Archaeological Commission were 

approved by Order of the Minister of Culture No 2127/2005. Neither this order nor any 

other order regulating the functioning of the National Archaeological Commission was 

published in the Official Gazette of Romania. 

Therefore, they concluded that the functioning of the National Commission 

of Archaeology is affected by illegality, based on a regulatory act that does not produce 

legal effects, since the National Commission of Archaeology does not exist de jure, being 

unable to issue legal administrative acts, being null and void the approval for the 

archaeological discharge of the Cârnic Massif, issued in its meeting of 12.07.2011. 

Appellants stated that the decision approving the investigation report was 

unlawful because it did not meet the minimum requirements as to form and legal 

reasoning. 

Thus, according to Article 6 of G.O. No 43/2000, the National Commission 

of Archaeology issues an approval, an act that grounds and conditions the issuance of the 

final administrative act, the certificate of archaeological discharge and, under these 

conditions, even if this would be considered as a preliminary act to the issuance of the final 

administrative act, the approval of the National Commission of Archaeology is required to 

meet minimum formal requirements that attest its validity. 

Appellants underlined that in point 7 of the Request for Evidence submitted 

at the deadline of 20.04.2012 they requested the opinion of the National Archaeological 

Commission of 12.07.2011, the date on which the National Archaeological Commission 

discussed and approved the documentation "Preventive Archaeological Research Report - 

Cârnic Massif for the period 1999-2000, 2002-2006" and when it was proposed to grant the 

archaeological discharge certificate for the areas identified by STEREO 70 coordinates. 

In response to the applicants' request, the defendant and the intervener SC 

Roșia Montana Gold Corporation submitted: 

a) A letter from the Cultural Heritage Directorate of the Ministry of 

Culture, signed by Director Mircea Angelescu, to the Alba Directorate for Culture and 

National Heritage with no. 1718/13.07.2011, informing that the documentation was 

analysed in the meeting of the National Archaeological Commission on 12.07.2011 which 

approved the issuance of the archaeological discharge certificate for the area delimited in 

the Report by STEREO 70 coordinates 

b) table of documentation distribution Preventive Archaeological 

Research Report Cârnic Massif, Roșia Montană, Final Synthesis Document 2009 prepared 

on 28.01.2011 

c) A document bearing no letterhead or signature, entitled 

"Documentation Preventive Archaeological Research Report for the Cârnic Massif, Roșia 

Montană, Final Synthesis Document 2009" 

d) a document entitled "National Commission on Archaeology. Present. 

12.07.2011" containing the nominal list of the members of the Commission, against whose 

names are written the signatures of those present at the meeting of 12.07.2011. 

In view of the applicants' request and the documents submitted by the 

defendant, the appellants assumed that documents (b), (c) and (d) were all documents 

emanating from the National Archaeological Commission in respect of the approval given 

by that body for the issue of the contested archaeological clearance certificate. 

Clearly, the appellants considered that acts (b) and (d) could not be permits 

and that act c) does not meet the minimum requirements as to form and legal basis to 

represent a permit by the National Archaeological Commission. 

The appellants pointed out that the act does not contain essential elements 

such as: 

-  essential information on the issuer and the issuer's registration number, 

and there is nothing in the document to show that it originates from the National 
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Archaeological Commission. There is also no evidence that the meeting took place on 

12.07.2011 

- the document is unsigned. If the document referred to is a permit of the 

National Archaeological Commission, the appellants submit that it should contain the 

signature of each of the members of the commission who voted to approve the research 

report. At minimum, it is only possible for the person who drew up the document to sign it, 

provided that the person who drew it up was delegated by the committee to do so by a 

regulation or by a previous act of the committee and the document was subsequently 

validated by the committee as a whole. The act in question is unsigned 

- the act does not contain the legal basis on which it was drawn up; the 

act issued by the National Archaeological Commission does not contain any mention of 

the legal basis on which the committee met and voted. 

- the document does not contain the date of issue and proof of 

attendance: there is no document from the Ministry of Culture or the National 

Archaeological Commission containing the minutes of the meeting of National 

Archaeological Commission of 12.07.2011. There is no mention in the minutes that it 

reports the discussions of the meeting of 12.07.2011. Therefore, the appellants have 

indicated that they do not know the names of the members of the Commission who took 

part in the debate and vote. Even if it were accepted that the debate had taken place on 

12.07.2012, the appellants pointed out that there was no evidence that the persons who 

signed the attendance document had taken part in all the items on the Commission's 

agenda, and therefore also in the one in question. 

In response to this plea of illegality, the respondent-accessory intervener the 

Pro Roșia Montană association, in its statement of defence (f. 99 of the appeal file), states, 

that the functioning committee was conducted lawfully, in accordance with G.O. No 

43/2000, the applicants having brought no evidence that the way in which it conducted its 

activities infringed the law. Thus, the respondent stated that, in the present case, the 

National Archaeological Commission is a scientific body without legal personality 

established under Government Ordinance No 43/2000, without the need to adopt any other 

legislative act in that regard. 

According to provisions of Article 45 of Law No. 90/2001 on the 

organisation and functioning of the Government of Romania and the Ministries, the 

organisation of the structures within the Ministries is established by order of the Minister.  
In the present case, the respondent stated that the Order of the Minister of 

Culture and Religious Affairs No 2127/2005 approving the regulations governing the 

organisation and functioning of the National Archaeological Commission is an 
administrative act of an individual nature, and not a regulatory act; meaning it was not 

necessary to publish that order in the Official Gazette. 
As the respondent is not a public authority, but merely a scientific body 

without legal personality which provides the Ministry of Culture and National Heritage 

with expert advice on archaeological heritage, the respondent stated that the National 
Archaeological Commission does not have the capacity to issue administrative acts. 

It therefore held that the decision of the commission approving the 
archaeological research report was not an administrative act and the court could not declare 

it null and void. The commission's approval of the research report is confined exclusively 
to scientific matters, the commission's decision not being a legal act (under Article 14 alin 

1 of G.O. No 43/2000, the commission has no legal personality). 
In the defences put forward by the defendant the Alba County Directorate 

for Culture and National Heritage (f. 115 appeal file, at point 7), it is stated that the only 

public authority entitled to approve or reject the conclusions of a preliminary 
archaeological investigation report is defined in Article 6 alin (5) of G.O. No 43/2000 as 

the National Archaeological Commission ('For the purposes of issuing the certificate 
referred to in Article 5(5), the National Archaeological Commission shall be the competent 

authority. (5), for sites located in areas of priority archaeological interest, sites classified 
in group A of the List of Historical Monuments and for all investments, except for private 
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dwellings located in other areas, research reports shall be sent for approval to the 

National Archaeological Commission"). 
It noted that this body is required to carry out a scientific evaluation of the 

archaeological research report based on the expert assessments made by its members, who 
have a wealth of expertise in the field. However, when it comes to assessing the scientific 

appropriateness of issuing such an evaluation, the decision of the public authorities cannot 
be censured by a court. 

In the judgment under appeal, the Court of First Instance held that, under 

Article 14 alin (4) of G.O. No 43/2000, "the National Archaeological Commission has 21 
members and operates in accordance with its organisational and operational regulations, 

approved by order of the Minister for Culture and Religious Affairs". The Regulation of 
Organisation and Functioning of the National Archaeological Commission was approved 

by Order No 2127/2005, unpublished in the Official Gazette. 
With reference to the provisions of Article 12 para. (1) and (2) of Law No 

24/2000, the court held that publication in the Official Gazette with a view to entry into 
force is a requirement laid down by law only in respect of orders (administrative acts) of a 

regulatory nature. 

Normative administrative acts are those which contain general, impersonal 
regulations which produce effects erga omnes, while individual acts are those which 

produce effects, as a rule, on a person, or sometimes on several persons, expressly named 
in the content of these acts. 

Thus, the Court of First Instance held that, to conclude that an 
administrative act is individual or normative, it is necessary to consider the extent of the 

legal effects which it produces. Contrary to the applicants' submissions, the Court of First 
Instance found that it is more than clear that the order approving the Rules of Organisation 

and Functioning of the National Archaeological Commission does not produce erga omnes 

effects. 
The fact that the rules governing the operation of other committees of the 

Ministry of Culture were approved by order published in the Official Gazette is irrelevant, 
in so far as, in the specific case at issue, Order No 2127/2005 was held by the court to be 

an administrative act of an individual nature. 
Moreover, the court also pointed out that, in accordance with Article 14 alin 

(1) of G.O. No 43/2000, the National Archaeological Commission operates as a specialised 
scientific body, without legal personality, with an advisory role in the field of 

archaeological heritage, under the Ministry of Culture and Religious Affairs. 

It also found that this Commission does not operate under the authority of 
the Ministry of Culture or under the coordination of the Minister of Culture and National 

Heritage and is not provided for in Annex No 2 of Decision No 90/2010 on the 
organisation and functioning of the Ministry of Culture. 

As is clear from the provisions of G.O. No 43/2000, the National 
Archaeological Commission is a scientific body, without legal personality, with an 

advisory role in the field of archaeological heritage. As a result, the Commission cannot be 
considered a public authority, whether it is a public or assimilated authority: "a State body 

or a body of administrative-territorial units acting under public authority for the 

satisfaction of a legitimate public interest; ... legal persons governed by private law which, 
according to the law, have obtained public utility status or are authorised to provide a 

public service under public authority" (Article 2(1)(b) of the Administrative Litigation 
Law). 

Not being a public authority, the judge on the merits held that the 
Commission does not issue administrative acts. As a result, an analysis of the legality of 

the approval by the National Archaeological Commission of the Preventive Archaeological 
Research Report cannot be carried out in the light of the formal and substantive conditions 

required for an administrative act. 
The court also held that the approval of the research report is attested by 

Letter no. 1718/13.07.2011 from the Directorate of Cultural Heritage of the Ministry of 

Culture, communicating the approval by the Commission, in its meeting of 12.07.2011, of 
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the research report on the Cârnic Massif. This document was signed by the Commission's 

secretary, who participated in this capacity at the meeting of the Commission on 
12.07.2011. The existence of a document attesting the agreement of the National 

Archaeological Commission is proof of the administrative operation of approval. 
Moreover, the judge on the merits found that the applicants did not contest 

the fact that the report had been approved by the Commission but submitted arguments 
concerning formal aspects of the Commission's way of working and the way in which its 

decision was put into writing. However, as long as there is no doubt that the meeting at 

which the report was presented and approved took place, as long as the applicants' 
arguments are in the context of administrative acts and as long as the National 

Archaeological Commission is not a public authority, but a specialised scientific body, 
without legal personality, with an advisory role in the field of the archaeological heritage 

examined in the present case, the court concluded that the applicants' arguments were not 
of a nature so as to find illegal the archaeological discharge Certificate No. 9/2011 in 

consequence of the unlawfulness of the manner in which the prior approval of the National 
Archaeological Commission was given.  

The Court finds that, archaeological discharge Certificate No 9/2011 (f. 38 

Vol. I file attached to the Cluj Court), contested in the present case, certifies that the 
archaeological discharge was carried out on the land located in the commune of Rosia 

Montana, Alba County, owned by the municipality of Rosia Montana and the Romanian 
State, as identified by the STEREO 70 coordinates indicated in the certificate. 

In the content of this administrative act, it states that the documentation 
“Archaeological Research Report - Cârnic Massif, Roșia Montană, for the period 1999-

2000, 2002-2006” was analysed and approved in the meeting of the National 
Archaeological Commission on 12.07.2011, the National Archaeological Commission 

proposing the granting of the archaeological discharge certificate for the areas identified by 

STEREO 70 coordinates. 
According to Article 6 (5) and (6) of Government Ordinance No 43/2000 on 

the protection of archaeological heritage and the declaration of archaeological sites as areas 
of national interest, published in the Official Gazette of Romania, Part I, No 951 of 24 

November 2006, with subsequent amendments and additions, "(5) In order to issue the 
certificate provided for Article 5 para. (5), for sites located in areas of priority 

archaeological interest, sites classified in group A of the List of Historical Monuments and 
for all investments, except for private dwellings located in other areas, the research 

reports shall be sent for approval to the National Archaeological Commission. 

(6) Certificates of archaeological clearance issued without the approval 

of the National Archaeological Commission are null and void." 

At the deadline of 23.04.2012 (conclusion, f. 88 Vol. I of the Cluj Court 
file), the Cluj Court ordered a letter to be sent to the defendant the Alba County Directorate 

for Culture and National Heritage, with the request to submit to the case file all the 
documentation that was the basis for the issuance of the discharge certificate No 9/2011, as 

well as the archaeological excavation authorization. 
In the case file (f. 189 Vol. I of the Cluj Court), Letter No 1718 of 

13.07.2011 issued by the Ministry of Culture and National Heritage - Directorate of 

Cultural Heritage, to the Alba Directorate for Culture and National Heritage, was 
submitted, indicating that, following the transmission, with Letter No 810 of 28.06.2010, 

of the documentation "Preventive archaeological research report Cârnic Massif, Roșia 
Montană. Final Report 2009", it was communicated that the documentation was analysed 

in the meeting of the National Archaeological Commission of 12.07.2011. The National 
Archaeological Commission approved the issuance of the archaeological discharge 

certificate for the area delimited in the Report by STEREO 70 coordinates, by the Alba 
Directorate for Culture and National Heritage, according to its competences, based on 

Article 13 letter d) of Government Ordinance no. 43/2000 on the protection of 
archaeological heritage and the declaration of archaeological sites as areas of national 

interest, republished, with subsequent amendments and additions, as well as other 

proposals relating to the protection of areas of archaeological interest. 
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Also submitted to the case file were "Table of distribution of documentation 

Preventive Archaeological Research Report Cârnic Massif, Roșia Montană. Final summary 
document 2009" dated 28.01.2011 and a table entitled "National Commission of 

Archaeology, Attendance 12.07.2011" (f. 193-194 Vol. I file Cluj Court). 
Regarding Letter no. 1718 of 13.07.2011 issued by the Ministry of Culture 

and National Heritage - Directorate of Cultural Heritage, the Court holds that this is an 
information address to the Alba Directorate for Culture and National Heritage, regarding 

an alleged approval for the issuance of the archaeological discharge Certificate for the area 

delimited in the Report by STERO 70 coordinates verified by the National Archaeological 
Commission in its meeting of 12.07.2011, not being equivalent to an approval within the 

meaning of Article 6 para. (6) of the Government Ordinance no. 43/2000, if it does not 
emanate from the members of the Commission. 

At the same time, the above-mentioned tables show the distribution of the 
documentation Preventive Archaeological Research Report Cârnic Massif, Roșia Montană. 

Final summary document 2009 to 20 members of the National Archaeological 
Commission (out of the 21 members mentioned in the table), as well as the presence of 14 

members of the Commission (out of the 21 members mentioned in the table), without 

showing whether the 14 members of the National Archaeological Commission present on 
12.07.2011 examined the documentation submitted and expressed their position in the 

sense of approving or rejecting the request for the issuance of the archaeological discharge 
certificate. 

It does not appear from the documents submitted how many of the 14 
members of the Commission present on 12.07.2011 (according to the table submitted to 

the case file f. 194 Vol. I of the Cluj Tribunal case file) agreed with the approval of the 
issuance of the archaeological discharge certificate and how many did not agree, whether 

the issuance of the certificate was approved unanimously or by majority or whether the 

request for issuance of the certificate was rejected. 
According to Article 14 para. (4) of Government Ordinance no. 43/2000, in 

force as of 12.07.2011, "(4) The National Archaeological Commission has 21 members 
and operates in accordance with its organizational and operational regulations, approved 

by order of the Minister of Culture and Religious Affairs." 
Based on these provisions, the Order of the Minister of Culture and 

Religious Affairs no. 2127/2005 was issued, approving the Regulation on the organization, 
and functioning of the National Archaeological Commission, in force on 12.07.2011, 

which was not published in the Official Gazette of Romania. According to Art. 5 para. (2) 

of the mentioned Regulation, "(2) The Commission works with at least half plus one of its 
members and shall take decisions by a simple majority of the members present. Decisions 

shall be taken by secret or open ballot, as decided by the Commission in each individual 
case", and according to Art. 6 para. (3) of the Regulation, "(3) Decisions of the 

Commission on the granting of opinions or archaeological discharge certificates shall be 
taken in the absence of the developer of the documentation and the beneficiary of the 

documentation." 
Also, according to Article 9 para. (1) (d) of the Regulation, "(1) The 

President of the Commission shall have the following duties: [...] d) formulate the 

decision on the resolution of appeals, based on the vote of the members of the 
Commission." 

From a combined interpretation of these provisions, it follows that, in the 
present case, for issuing Archaeological Discharge Certificate No 9/2011 approval by a 

decision of the National Commission of Archaeology was needed under the quorum and 
majority conditions mentioned; with a decision drafted by the President of the 

Commission. If an approval is issued in absence of the conditions mentioned, then the 
archaeological discharge certificate is null and void. 

The Court finds that in the present case there is no proof of the existence of 
a decision of the National Commission of Archaeology approving the issuance of 

archaeological discharge Certificate No 9/2011. This entails the invalidity of the said 

certificate, since Letter No 1718 of 13.07.2011 issued by the Ministry of Culture and 
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National Heritage - Directorate of Cultural Heritage and the two tables mentioned above 

do not prove the existence of the decision approving the issuance of the archaeological 
discharge certificate, as provided for in Article 6 para. (6) of Government Ordinance No 

43/2000. 
Under these circumstances, the Court holds as well founded the claims of 

the appellants according to which the table of distribution for the documentation 
“Preventive Archaeological Research Report Cârnic Massif, Roșia Montană, Final 

Summary Document 2009” prepared on 28.01.2011 and the document entitled "National 

Commission of Archaeology. Presents. 12.07.2011" containing the nominal list of the 
members of the Commission whose names bear the signatures of those present at the 

meeting of 12.07.2011 cannot be considered as an agreement and do not meet the 
minimum conditions regarding the form and legal basis to represent an agreement of the 

National Archaeological Commission. 
Regarding the aspects held by the court of first instance, the Court finds that 

the court correctly held that the Order approving the Regulation on the organisation and 
functioning of the National Archaeological Commission does not produce erga omnes 

effects, being an administrative act of an individual nature for which publication in the 

Official Gazette of Romania is not mandatory, referring to the provisions of Article 12 
para. (1) and (2) of Law no. 24/2000 on the rules of legislative technique for the drafting of 

normative acts, republished in the Official Gazette of Romania, Part I, no. 260 of 21 April 
2010, with subsequent amendments and additions. 

The Court holds that, depending on the extent of the legal effects which they 
produce, administrative acts are classified as legislative acts and individual acts. Normative 

administrative acts contain general, impersonal rules which produce effects erga omnes, 
whereas individual acts produce effects, as a rule, in relation to one person, or sometimes 

to several persons, expressly named in the content of those acts. The classification of an 

infra-legislative act into one of the two categories mentioned above is achieved by 
examining its content in its entirety in the light of the features of each of the categories in 

question (normative acts and individual acts). In other words, an administrative act is either 
normative or individual, depending on the extent of the legal effects it produces. 

The Court of First Instance correctly held that Order No 2127/2005 of the 
Minister for Culture and Religious Affairs approving the Rules of Organisation and 

Functioning of the National Archaeological Commission is not an administrative act of a 
regulatory nature and, in result, that it was not necessary to publish it in the Official 

Gazette (pursuant to Article 11 of Law No 24/2000) for it to produce the legal effects 

sought. The regulation of the organisation and functioning of that Commission by order of 
the Minister of Culture is not a rule of general applicability, which would lead to the order 

being classified as a normative act, but concerns the internal organisation of the public 
authority (in this sense, the case-law of the High Court of Cassation and Justice - 

Administrative and Fiscal Litigation Section, for example decisions No 2027/17.06.2016, 
No 1324/14.03.2014, No 844/26.02.2015). 

Instead, the court wrongly held that the approval of the research report was 
evidenced by Letter No 1718/13.07.2011 of the Directorate of Cultural Heritage of the 

Ministry of Culture communicating the approval of the Commission from its meeting of 

12.07.2011, of the research report on the Cârnic Massif, a document signed by the 
secretary of the Commission, who participated in this capacity in the meeting of that entity 

of 12.07.2011, and the existence of a document attesting the agreement of the National 
Archaeological Commission constitutes proof of the fulfilment of the administrative 

operation of approval. 
As noted above, according to the Regulation on the organisation and 

functioning of the National Archaeological Commission, the approval of the issuance of 
the archaeological discharge certificate is made by decision of the National Archaeological 

Commission which, even if it does not constitute a separate administrative act, but an 
administrative operation underlying the issuance of the archaeological discharge certificate 

No 9/2011, the said approval is a requirement provided for under penalty of nullity by 

Article 6 para. (6) of Government Ordinance No 43/2000. 
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According to Article 18 para. (2) of the Administrative Litigation Law no. 

554/2004, published in the Official Gazette of Romania, Part I, no. 1154 on 7 December 
2004, as subsequently amended and supplemented, the administrative litigation court "is 

competent to rule, except for the situations provided for in Art. (6), also on the legality of 
administrative operations on the basis of which the act under judgment was issued", so 

that, in light of those legal provisions, the court was required to carry out a careful 
examination of the legality of the administrative operation of approving the issuance of the 

archaeological discharge certificate challenged in the present case, all the more so since the 

existence of that approval is a requirement laid down by the aforementioned provisions of 
Government Ordinance No 43/2000, on risk of nullity. 

Moreover, even if one were to disregard the express provisions of the 
Regulation on the organisation and functioning of the National Archaeological 

Commission approved by Order of the Minister of Culture and Religious Affairs No 
2127/2005, which provide as a requirement of approval for the issuance of an 

archaeological discharge certificate a decision of the National Archaeological 
Commission, neither by Letter No 1718/13.07.2011 of the Directorate of Cultural Heritage 

of the Ministry of Culture referred to by the court of first instance, nor by the two tables 

submitted to the case file, which only attest to the receipt of the documentation by the 
members of the commission and the presence of part of them at the meeting of 12.07.2011, 

there is proof that the approval decision was actually taken at that meeting, under the 
quorum and majority conditions provided for by the regulations, which is equivalent to the 

lack of approval of the issuance of the certificate, provided for under the penalty of nullity. 
The Court of First Instance also wrongly held that the appellants did not 

contest the fact that the report was approved by the Commission but submitted arguments 
concerning formal aspects of the Commission's working methods and the written form of 

its decision, and that there was no doubt that the meeting at which the report was presented 

and approved took place. 
On the contrary, the appellants invoked as a reason for invalidity of the 

contested administrative act the lack of approval of the National Commission of 
Archaeology, by referring to the provisions of Article 6 of Government Ordinance No 

43/2000, there being also a doubt as to the actual approval of the issuance of the discharge 
certificate at the meeting of the Commission on 12. 07.2011, given that it does not appear 

from any of the documents submitted to the casefile that issuing the contested certificate of 
discharge was submitted to the Commission for approval at the meeting of that date, nor 

the conditions in which approval was given, from the point of view of compliance with the 

quorum and majority requirements laid down in those regulations, the court was unable to 
verify those requirements. 

However, in the present case, such verification is necessary given that the 
applicants challenged the legality of the discharge certificate in terms of the approval of its 

issuance by the National Commission of Archaeology, an approval which has not been 
proven in the present case, which, from the evidentiary point of view, is equivalent to its 

non-existence according to the adage idem est non esse et non probari. 
Another important reason of illegality invoked by the appellants-claimants 

refers to the fact that the archaeological research undertaken did not consider the status of 

the galleries of the Cârnic Massif as a monument classified in group A, for which the 
investor should have obtained a new urban planning certificate. In that regard, the appeal 

states that Roșia Montană has been declared a protected site and that, in Annex 3, point 
1(1) of Law No 5/2000, the Roman galleries of the gold mining operations in the village of 

Roșia Montană, commune of Roșia Montană, have been classified as heritage of national 
interest. The evidence of Roman mining at Cârnic is part of a series of extensive and 

important underground mining complexes within the Roman Empire in Roșia Montană. 
The appellants claim that the archaeological research undertaken did not 

consider the status of the galleries of the Cârnic Massif as a Group A monument. By Order 
No 2361/2010 amending Annex No 1 to Order No 2314/2004 of the Minister for Culture 

and Religious Affairs approving the updated List of Historical Monuments and the List of 

Disappeared Historical Monuments, the Ministry of Culture and National Cultural Heritage 
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updated the National List of Classified Monuments. Thus, since this date, the Cârnic 

Massif acquired a new legal status, by order of the aforementioned Minister, the galleries 
of the Cârnic Massif, regardless of their date - Roman, medieval or modern, being 

classified as historical monument class A. The historical monument was listed as a site, 
thus referring to all the groupings in the Cârnic Massif. 

Following the entry into force of this new list, the appellants considered that 
the investor should have obtained a new town planning certificate listing the galleries in 

the Cârnic Massif as a historical monument, with the need to obtain the Ministry's 

approval. On this point, they pointed out that according to Article 2 para. 9 and 10 of G.O. 
No 43/2000, prior archaeological research is mandatory in all cases of issuing 

environmental agreements for areas with archaeological heritage, and the issuance of the 
environmental agreement is made only after the issuing the opinion of the Ministry of 

Culture and Religious Affairs. 
In view of the purpose for which the order was issued, namely, to protect 

and preserve these areas, the appellants considered that the Ministry of Culture and 
Religious Affairs, by changing the list drawn up in 2004, had reconsidered its position, this 

time granting greater protection to the galleries in the Cârnic Massif. 

In the judgment under appeal, the court of first instance held, that 
considering the applicants' claims that, following the classification of the Cârnic Massif in 

the List of Historical Monuments by Order No 2.361/2010, namely that the investor had to 
obtain a new town planning certificate, as not well-founded claims. On the one hand, 

archaeological research (preventive or otherwise) does not differ in relation to the 
properties located in the areas under investigation and, on the other hand, the provisions 

relied on by the applicants are not applicable in the manner claimed by them. 
Thus, the court held that it is true that the Methodology for the application 

of the procedure for archaeological discharge approved by Order No 2518/2007 of the 

Minister for Culture and Religious Affairs provides in Article 3 that "For areas with 
archaeological heritage from the List of Historical Monuments or the National 

Archaeological Inventory, whether or not included in the land-use planning and urban 
planning documents, the local public authorities issue the Urban Planning Certificate, 

specifying the need to obtain the opinion of the Ministry of Culture and Religious Affairs, 
before issuing the building permit." 

However, these provisions are intended to cover the situation where a 
planning certificate is required as a document prior to the issuance of a building permit. 

According to Article 6 alin 1 of Law No. 50/1991 on the authorisation of construction 

works, "The urban planning certificate is the act of information by which the authorities 
referred to in Art. 4 and Art. 43 lit. a): 

a.) make known to the applicant information on the legal, economic, and 
technical status of the land and buildings existing at the date of the 

application, in accordance with the provisions of the town planning 
plans and the regulations relating thereto or the land-use plans, where 

applicable, endorsed and approved in accordance with the law 
b.) establish the urban planning requirements to be met according to the 

specific site 

c.) draw up a list of the approvals/agreements required for the 
authorisation of construction works 

c.
1
) nominally indicate the operators of technical and public utilities 

networks who will issue the respective permits/permissions; permits will 

be requested only from the owners of above ground and underground 
networks affecting the land area and/or buildings for which planning 

permission is requested, with consultation of the urban database set up 

in accordance with the law 
d.) inform the investor/applicant of the obligation to contact the competent 

authority for environmental protection to obtain its opinion and, where 
appropriate, its administrative act, necessary for authorisation." 
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Art. 10 letter a of the same Law stipulates that "for construction works to 

be carried out on all categories of historical monuments provided for by Law no. 422/2001 
on the protection of historical monuments, republished, with subsequent amendments and 

additions, according to the updated List of Historical Monuments, including their annexes 
identified in the same building - land and/or buildings, in the area of protection of 

historical monuments and in protected built-up areas, to buildings located in areas of 
protection of monuments and in protected built-up areas, established according to the law, 

or to buildings of special architectural or historical value, established by approved urban 

planning documents, the building/demolition permits shall be issued with the approval of 
the central or county public administration authority, as the case may be, competent in the 

field of cultural heritage protection." 
The Court held that Article 3 of Order No 2518/2007 of the Minister for 

Culture and Religious Affairs is merely an implementation of the provisions of the higher-
ranking legislative act, Law No 50/1991. 

In addition, the court held that the fact that the town planning certificate 
referred to by the applicants is not a precondition for the issuance of an archaeological 

discharge certificate is also apparent from the way in which the above-mentioned 

Methodology is structured. Thus, the preventive archaeological investigation is regulated 
in point III of the Methodology which, in Articles 11 to 17, lays down the conditions under 

which the preventive archaeological investigation is carried out and is concluded by the 
drawing up of a report. Neither point III nor point IV of the Methodology (entitled "Issuing 

the archaeological clearance certificate") requires the issuing of a planning certificate as a 
precondition for issuing the archaeological discharge certificate. 

The Court holds that the court of first instance misinterpreted and 
misapplied the provisions of the Order of the Minister of Culture and Religious Affairs No 

2518 of 4 September 2007, which approved the Methodology for the application of the 

archaeological discharge discharge procedure, in conjunction with the provisions of Law 
No 50/1991 on the authorisation of construction works, republished in the Official Gazette 

of Romania, Part I, No 933 of 13 October 2004, as subsequently amended and 
supplemented. 

According to Article 3 of the Methodology approved by Order of the 
Minister of Culture and Religious Affairs no. 2518/2007, "For areas with archaeological 

heritage from the List of Historical Monuments or the National Archaeological Repertory, 
whether or not included in the land-use planning and urban planning documents, the local 

public authorities issue the Urban Planning Certificate, specifying the need to obtain the 

opinion of the Ministry of Culture and Religious Affairs before issuing the building 
permit." 

It follows from this regulation on the procedure for archaeological discharge 
that issuing an urban planning certificate is an obligation for local public authorities prior 

to the issuance of an archaeological discharge certificate as it is necessary to insert in the 
planning certificate, as a mandatory mention, the need to obtain the opinion of the Ministry 

of Culture and Religious Affairs. 
Even though this rule refers to the issuance of the town planning certificate 

'prior to the issue of the building permit', this phrase does not give rise to the application of 

the provisions of Law No 50/1991 on the authorisation of building works, since the 
archaeological discharge certificate is an administrative act distinct from the building 

permit. 
The reference made in the methodology for the issuance of a building 

permit is precisely to emphasize the need to obtain the urban planning certificate as a 
mandatory document for the issuance of the administrative act representing the 

archaeological discharge certificate, in the sense that, even if the investor in question has a 
building permit as a separate administrative act, the existence of this administrative act 

does not exempt him from the obligation to obtain the urban planning certificate, as a 
mandatory document to be obtained before the issuance of the archaeological discharge 

certificate. 
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The fact that the urban planning certificate is a preparatory act forming the 

basis of an archaeological discharge certificate is also apparent from the sequence of 
regulations in the methodology. After Chapter I 'Definitions', Article 2, which defines the 

archaeological discharge certificate as follows: "The archaeological discharge certificate 
is the administrative act which cancels the protection regime previously established on the 

land where the archaeological heritage has been highlighted", in Article 3 of Chapter II 
entitled "Procedures" the above-mentioned regulation on the obligation to issue the urban 

planning certificate is stated, which means that the urban planning certificate is an act 

forming the basis for the administrative act of the archaeological discharge certificate. 
The court of first instance was wrong to refer, as regards the definition of 

the town planning certificate, to the special provisions on the execution of building works 
contained in Law No 50/1991, since the present case does not concern the execution of 

building works, but the legality of the issuance of archaeological discharge Certificate No 
9/2011. 

The Court holds that, in the present case, the general regulations on town 
and country planning of Law No 350/2001 published in the Official Gazette of Romania, 

Part I, no. 373 of 10 July 2001, as subsequently amended and supplemented, are 

applicable. Thus, according to Article 29 para. (1) of Law no. 350/2001, as in force on 
14.07.2011 (date of issue of archaeological discharge Certificate No 9/2011) "(1) The 

urban planning certificate is the binding information act by which the county or local 
public administration authority makes known the legal, economic and technical regime of 

the real estate and the conditions required for carrying out investments, real estate 
transactions or other real estate operations, according to the law", and according to art. 31 

of the same law, "The urban planning certificate includes the following elements 
regarding: 

a.) the legal status of the property - the ownership of the property and the 

public utility easements that encumber it; the location of the property - 
land and/or related buildings - within or outside the urban area; the 

provisions of the urban planning documents that establish a special 

regime for the property - protected areas, permanent or temporary 

building bans - if it is included in the List of Historical Monuments in 

Romania and over which, in the event of sale, the State's right of pre-

emption must be exercised in accordance with the law, as well as others 
provided by law. The information on the property right and its 

dismemberments will be taken from the land register, according to the 

land register extract for information. 
b.) the economic regime of the building - current use, permitted or non-

permitted uses established based on the urban planning provisions 
applicable in the area, tax regulations specific to the locality or area 

c.) the technical regime of the building - the percentage of occupation of 
the land, the land use coefficient, the minimum and maximum 

dimensions of the plots, the equipment with utilities, the building 
permitted on the plot, the pedestrian and car circulation and access, the 

necessary parking spaces, the alignment of the land and the buildings in 

relation to the streets adjacent to the land, the minimum and maximum 
permitted height." 

In the present case, in view of the provisions of Article 3 of the 
Methodology approved by Order of the Minister of Culture and Religious Affairs No 

2518/2007, it was necessary for the competent local public authority to issue the urban 
planning certificate as an administrative operation prior to the issuance of the 

administrative act represented by the archaeological discharge Certificate No. 9/2011, 
requiring it to contain references to the provisions of the urban planning documents 

establishing a special regime for buildings - protected areas, permanent or temporary 
building bans - if included in the List of Historical Monuments in Romania, according to 

the provisions cited above. 
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In this regard, the Court finds that, although in para. I of the application, the 

plaintiffs pointed out that the perimeter of the Cârnic Massif, Roșia Montana, Alba 
County, has been protected since 2000 as an area of archaeological heritage, in view of the 

existence in that area of Roman mining galleries, the Roman galleries of the gold mining 
operations (Comuna Roșia Montana, Roșia Montana village, Alba County) being 

mentioned in Annex III to Law 5/2000, the court did not examine the case by reference to 
the provisions of that law. 

According to Article 5 para. (1)-(3) of Law No. 5/2000 on the approval of 

the National Territorial Planning Plan - Section III - Protected Areas, published in the 
Official Gazette of Romania, Part I, No. 152 of 12 April 2000, with subsequent 

amendments and additions, "(1) The cultural heritage values of national interest are set 
out in Annex III to this law. 

(2) The local public administration authorities, with the support of the 
central public authorities with powers in this field, will delimit, based on specialized 

studies, within 12 months from the date of entry into force of this law, the areas of 
protection of cultural heritage values, set out in Annex III.  

(3) To establish protected areas, the local public administration authorities 

will draw up the urban planning documents and the related regulations, elaborated and 

approved according to the law, which will include the necessary measures for the 
protection and conservation of the national cultural heritage values in the area."  

By Annex III to Law No 5/2000, point. I - Cultural heritage values of 

national interest (historical monuments of exceptional national value), item 2. Monuments 

and archaeological sites, lit. l) Industrial architecture; road layouts, item l) 1. mentions 
"Roman galleries of the gold mining operations in the commune of Roșia Montană, village 

of Roșia Montană, Alba County. 
By Order of the Minister of Culture and Religious Affairs no. 2.314/2004, 

published in the Official Gazette of Romania, Part I, no. 646 of 16 July 2004, the updated 
List of Historical Monuments and the List of Disappeared Historical Monuments were 

approved. In Annex no. 1 to the mentioned Order, point 1. "Alba county", crt. no. 146, 
LMI Code 2004 AB-I-s-A-20329, the Roman galleries of the Cârnic Massif, point "Piatra 

Corbului", village Roșia Montană, commune Roșia Montană, address: Cârnic Massif - 

"Piatra Corbului" STEREO 70 coordinates: X-Y 356557.731-534948.712 356596.001-
534948.689 356596.001-534743.972 356413.683-534667.722 356406.383-534765.930 

356424.000-534784.000 356491.000-534830.000 356508.950-534864.163 356522.000-
534889.000 356544.021-534906.863 356551.958-534927.066 356560.000-534876.000 

356508.000-534757.000 356447,000-534730,000, dating from Roman times. 
Subsequently, by Order of the Minister of Culture and Religious Affairs no. 

2361/2010 amending Annex no. 1 to Order of the Minister of Culture and Religious Affairs 
no. 2.314/2004 approving the updated List of Historical Monuments and the List of 

Disappeared Historical Monuments, published in the Official Gazette of Romania, Part I, 

no. 670 of 1 October 2010, Annex no. 1 to the Order of the Minister of Culture and 
Religious Affairs no. 2.314/2004 has been amended, among other things, by providing, 

under no. 146, LMI Code 2004 AB-I-s-A-20329, Galleries in Massif Cârnic, village Roșia 
Montană, commune Roșia Montană, address Massif Cârnic, dating Roman, medieval, 

modern. 
As a result, by Order of the Minister of Culture and Religious Affairs no. 

2361/2010, the entire Cârnic Massif was included in the list of historical monuments, with 
galleries dating from the Roman, medieval and modern eras, as opposed to the Roman 

galleries in Cârnic Massif, point "Piatra Corbului", village Roșia Montană, commune Roșia 

Montană, address: Cârnic Massif - "Piatra Corbului" with coordinates STEREO 70, as 
originally mentioned by Order of the Minister of Culture and Religious Affairs no. 

2.314/2004, which means that, compared to the initial order, with order 2010, the Ministry 
of Culture and Religious Affairs extended the list of historical monuments, by including 

the entire Cârnic Massif, with the Roman, medieval and modern eras. 
In these circumstances, the Court holds that the appellants' claims that, with 

Order No 2361/2010 issued the Minister of Culture and Religious Affairs, the national list 
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of classified monuments was updated and the Cârnic Massif acquired a new legal status by 

the said order, the galleries of the Cârnic Massif, regardless of their date - Roman, 
medieval or modern, being classified as a class A historical monument, the historical 

monument included in the list as a site referring to all the groupings in the Cârnic Massif, 
are well founded. 

Accordingly, the Court holds that, in the present case, it was necessary for 
the competent local public authority to issue the town planning certificate, as an 

administrative operation prior to the issuance of the administrative act represented by 

archaeological discharge Certificate No 9/2011, a town planning certificate reflecting the 
legal regime of the area proposed for discharge. Considering the aforementioned 

regulations, the plea of illegality raised by the appellants-claimants is well founded, in the 
sense that the archaeological discharge certificate of was issued unlawfully in absence of a 

town planning certificate. 
Since the pleas of illegality relating to the invalidity of the archaeological 

discharge certificate for lack of approval by the National Archaeological Commission and 
the lack of a town planning certificate raised by the appellants-claimants have been found 

to be well founded, the Court considers it superfluous to examine the other pleas in law 

raised by the appellants in their appeal. 
For all these reasons, pursuant to the provisions of Article 304(9), Article 

304
1
 and Article 312(3) of the Civil Procedure Code 1865, the Court will allow the appeal 

lodged by the plaintiffs the Independent Centre for the Development of Environmental 

Resources, Aurarilor Alburnus Maior association and Save Bucharest association 
against judgment no. 770 of 10 December 2020, delivered by the Court of Buzău, in 

contradiction with the defendant the Alba County Directorate for Culture and National 

Heritage and the intervening defendants Pro Dreptatea, Pro Rosia Montana and the 
Future Mining trade union and, altering the judgment under appeal in its entirety and, on 

appeal, uphold the application and order the annulment of the administrative act Discharge 
Certificate No 9/14.07.2011. 

Regarding the application for ancillary intervention made in favour of the 
defendant the Alba County Directorate for Culture and National Heritage, by the 

interveners the Pro Dreptatea association, Pro Roșia Montană association and the Future 
Mining trade union in view of the decision given to the main application, pursuant to 

Article 55 of the Code of Civil Procedure of 1865, the Court will reject it. 

 
FOR THESE REASONS IN 

THE NAME OF THE LAW 
DECIDES: 

 
Dismisses as unfounded the appeal brought by the applicants the 

Independent Centre for the Development of Environmental Resources, established in 
Cluj-Napoca, str. Emil Racoviță, nr. 16, jud. Cluj, the Aurarilor Alburnus Maior 

association, established in the commune of Roșia Montană, str. Principală, nr. 299 (at 

Gruber Andrei), jud. Alba and the Save Bucharest association with a registered office in 
Bucharest, str. Vișana nr. 3, bl. 3, sc. A, et. 6, ap. 32, sector 4, and an elected office in 

Bucharest, str. Mihail Kogălniceanu nr. 10, corp A+B, et. 1, ap. 3D, sector 5, all the 
appellants, with an address for service at Harosa and Asociații S.C.P.A., in Cluj-Napoca, 

str. Ioan Budai Deleanu, nr. 48, jud. Cluj (represented by Liviu Marius Harosa, Av.), 
against the judgment of 17 September 2014 delivered by the Court of Buzău, in 

contradiction with the defendant the Alba County Directorate for Culture and Heritage 

established in Alba Iulia, str. Regina Maria, nr. 20, jud. Alba and the interveners, the Pro 

Dreptatea association established in Roșia Montană, 306 Roșia Montană village, jud. Alba 

and with registered office at SCA COZMA; STOICA ȘI ASOCIAȚII in Bucharest, P-ța 
Națiunilor Unite nr. 3-5, bl. A sc. A, et. 5, ap. 37, sector 4, the Pro Roșia Montană 

association, with registered office in Roșia Montană commune, Roșia Montană village, no. 
554, jud. Alba, through Bica&Hulea Associated Law Firms, with offices in Roșia 

Montană, bl. 175A, sc. 2, ap. 9, jud. Alba/Alba Iulia, str. Teilor, nr. 4, jud. Alba and the 
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Future Mining trade union with offices in Roșia Montană, Roșia Montană village, no. 

554, jud. Alba, through Bica&Hulea Law Firms, with offices in Roșia Montană, bl. 175A, 
sc. 2, ap. 9, jud. Alba/Alba Iulia, str. Teilor, nr. 4, jud. Alba. 

Admits the appeal brought forward by the applicants, the Independent 

Centre for the Development of Environmental Resource established in Cluj-Napoca, 

str. Emil Racoviță, nr. 16, jud. Cluj, the Aurarilor Alburnus Maior association 
established in the commune of Roșia Montană, str. Principală, nr. 299 (at Gruber Andrei), 

jud. Alba and the Save Bucharest association with a registered office in Bucharest, str. 

Vișana nr. 3, bl. 3, sc. A, et. 6, ap. 32, sector 4 and an elected office in Bucharest, str. 
Mihail Kogălniceanu nr. 10, corp A+B, et. 1, ap. 3D, sector 5, all the appellants, with an 

address for service at Harosa and Asociații S.C.P.A., in Cluj-Napoca, str. Ioan Budai 
Deleanu, nr. 48, jud. Cluj (represented by Liviu Marius Harosa, Av.), against judgment 

No 770 of 10 December 2020 delivered by the Court of Buzău, in contradiction with the 

defendant the Alba County Directorate for Culture and Heritage, established in Alba 

Iulia, str. Regina Maria, nr. 20, jud. Alba and the interveners, the Pro Dreptatea 

association, established in Roșia Montană, 306 Roșia Montană village, jud. Alba and with 

registered office at SCA COZMA; STOICA AND ASSOCIATES in P-ța Națiunilor Unite 

nr. 3-5, bl. A sc. A, et. 5, ap. 37, sector 4, the Pro Roșia Montană association, with 
headquarters in Roșia Montană, Roșia Montană village, nr. 554, jud. Alba, through 

Bica&Hulea Associated Law Firms, with offices in Roșia Montană, bl. 175A, sc. 2, ap. 9, 
jud. Alba/Alba Iulia, str. Teilor, nr. 4, jud. Alba and the Future Mining trade union, with 

offices in Roșia Montană, Roșia Montană village, no. 554, jud. Alba, through Bica&Hulea 
Law Firms, with offices in Roșia Montană, bl. 175A, sc. 2, ap. 9, jud. Alba/Alba Iulia, str. 

Teilor, nr. 4, jud. Alba. 
Modifies the judgment under appeal in its entirety and rejudges: 

The application is granted. Orders the annulment of the administrative act 

Archaeological Discharge Certificate No 9/14.07.2011. 
Dismisses the application for ancillary intervention made in favour of the 

defendant the Alba County Directorate for Culture and National Heritage, by the 
interveners the Pro Dreptatea association, the Pro Roșia Montană association and the future 

Mining trade union.  
Irrevocable. 

Delivered in open court today, 16.02.2022. 
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